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With a lower-case “‘e,”” an examiner is a doctor. Or a 
lawyer. Or a nightmare to college students. Take the 
initial letter from the upper case, and the word identifies 
a newspaper. 


With a lower-case ‘“‘c,” the friendly abbreviation for 
Coca-Cola changes its meaning completely. Coke—with 
a capital ““C’’ means Coca-Cola and nothing else. That’s 
why we ask you to use the upper-case initial when you 
have occasion to mention it in your columns, 


examiner is a medico 


THE COCA-COLA COMPANY 





There’s another reason, too, besides clarity. Coke and 
Coca-Cola are our registered trade-marks, and good 
practice requires the owner of a trade-mark to protect 
it diligently. That’s why the capital “C” is important 
to us—as important as a capital initial for the name of 
your publication, 
Coke = Coca-Cola 
Both are registered trade-marks which distinguish the 
same thing: the product of The Coca-Cola Company. 
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te — <1 TOPICAL LAW REPORTS 





Eorteo especially for those concerned with prob- 
lems arising under government regulation of civil 
aviation, CCH’s Aviation Law Reports continuingly supply the needed facts 
and information pertaining to this field — explained, organized, integrated 
for speedy, effective use. Frequent, regular issues keep subscribers always 
posted right up to the minute on all significant, unfolding developments. 


Basically, this Reporter isdesigned to provide constant contact with all 
official utterances of the Civil Aeronautics Board. Its scope embraces all 
“safety” and “economic” regulations as well as all decisions of the C.A.B., 


and all regulations issued by the Administrator of Civil Aeronautics. 


In addition, pertinent regulations released by other government departments, 
such as the Post Office and State Departments, or by the Federal Security 
Administrator, the Secretary of Commerce, etc., are promptly reported. 


Decisions of the courts, which also play an important part in this field 
appear, too, as an essential part of the coverage of the “Reports”. And 
to round out the full-scope reporting of aviation law, aviation statutes, 
as currently enacted by the individual states from Maine to California, 
are reported when they “break”. International aviation law, in the -form 
of treaties, conventions, and agreements entered into 

between the United States and other nations, is like- 

wise watchfully followed, promptly made known. gm 
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"\s There an Absolute Right To Strike 
\ in a Democratic Society? 
© One of the most controversial claims 
that labor unions have espoused has 
been the doctrine that there is an 
Fabsolute right to strike, beyond the 
power of the state to deny or abridge. 
George Rose, a former regional and 
Btrial attorney for the National La- 
bor Relations Board, examines the 
ee of this right in this article. 
4 finds that much of the argument 
Pabout the subject would be clearer 
if there were not a confusion in many 
minds between the worker’s right to 
change jobs, which Mr. Rose thinks 
is absolute, and the right of workers 
10 cease production to win a point 
from their employers, a right that 
he finds to be a limited one only. 
B (Page 439.) 
Judges Describe Courts 
in Occupied Germany 
Two members of the Court of Ap- 
peals in Occupied Germany, the 
highest court in the American Zone, 
discuss the judicial system now op- 
erating in the United States section 
of the former Nazi Vaterland. An 
occupying power replaces the native 
government of the occupied territory, 
and not the least of its problems is 
to determine what system of laws 
shall be applied and to ensure im- 
partial administration of justice. In 
sermany, American members of the 
ccupation force, displaced persons 
and native Germans become involved 
in legal proceedings, making the bur- 
len of determining whether common 
t civil law concepts were to be 
ised much heavier. Chief Justice 
Villiam Clark and Associate Justice 
‘fhomas H. Goodman explain how 
hese problems have been handled 
luring this occupation of Germany, 
he longest occupation of a foreign 
ountry by Americans in _ history. 
(Page 443.) 
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tered as second class matter Aug. 
year, $5.00; to Members, $2.50; to Students in Law 


In This Issue 


Patrick Henry as 

the Embodiment of Liberty 

Patrick Henry has been almost for- 
gotten in American history. He is 
remembered, as a great 
orator and a leader of the American 
Revolution, but his less spectacular 
achievements have been obscured by 
his opposition to the adoption of 
the Constitution. In this. article, 
Francis Pendleton Gaines, President 
of Washington and Lee University, 
declares that Patrick Henry has been 
unjustly neglected, that his pas- 
sionate devotion to freedom has a 
message for his countrymen of the 
twentieth century. (Page 448.) 


of course, 


The Dilemma of Foreign Recovery 
in Our Foreign Policy 

The former counsel to the Congres- 
sional Joint Committee on Foreign 
Economic Cooperation—the so-called 
“Watch Dog” of the European Re- 
covery Program—Louis C. Wyman, 
points out that the purpose of the 
plan is to restore European economy, 
and for that purpose the United 
States is spending billions of dollars 
that are widening the present tre- 
mendous gap between the Govern- 
ment’s income and its expenses. He 
declares that sooner or later the 
United States will reach the point 
where foreign aid must be rolled 
back; and he offers for consideration 
the question, what happens if we 
discover that we have spent extra 
billions of dollars in Europe to 
build added competition for Ameri- 
can industry and American labor. 
(Page 451.) 


Barnett Hollander Relates 

Story of English Jury Reform 

It has been nearly a thousand years 
since William the Bastard became 
William the Conqueror at the Battle 
of Hastings. Among the things that 
William brought with him from 


25, 1920, at the 


embers, 50c; per 
T's0. Vol. Xe No. 6. Changes of address must reach the JournaL office five weeks in advance of the next issue date. 
old and new addresses. 


Schools, $3.00; to Members 


Normandy, according to Holdsworth, 
was the jury system, a system that 
has become the pride of Anglo- 
American law. But like all things, 
the English jury has changed with 
passing centuries, and in 1917, in the 
midst of war, economies in manpower 
and public expenditures brought 
about a suspension of the grand jury. 
It was revived after the war, but was 
again abolished, in most cases, in 
1933. In 1949, Parliament abolished 
most of the special juries. Mr. Hol- 
lander, a native of Lancashire, who 
practices both in New York and 
London, describes the reform of the 


English jury in this article. (Page 
455.) 

International Bar Association 

Is Discussed 

The International Bar Association 


was founded in 1947 after years of 
work and planning led by the Ameri- 
can Bar Association. In this article, 
Robert Nelson Anderson, the Chair- 
man of the organization committee 
of the International Bar Association 
examines the problems that had to 
be overcome in order to establish an 
international organization of lawyers 
and discusses the progress that the 
three-year-old group has made. (Page 
463.) 


The Problem of the Foreign Merchant 
in Trading with Insurgents 

The rights of the foreign merchant 
that wishes to trade with insurgents 
that have captured de facto control 
of part of their country but have not 
been recognized as belligerents pre- 
sent a difficult and delicate question 
of international law. Robert Delson, 
of the New York Bar, counsel for the 
Republic of the United States of 
Indonesia in the United States, and 
Louis C. Bial, a graduate of Brook- 
lyn Law School, consider this prob- 
lem, arguing that the fact that the 
de jure government may be phys- 
ically able.to prevent trade in iso- 
lated instances does not mean that 
the insurgents have lost control. 
(Page 459.) 


THE AMERICAN BAR ASSOCIATION JOURNAL is published monthly by the AMERICAN Bar AssociaTIon at 1140 North Dearborn Street, Chicago 10, Illinois. 
: = Post Office at Chicago, Ill., under the act of Aug. 24, 1912. 


of the American Law Student 
Be sure to give both 


June, 1950 * Vol. 36 il 









INSURANCE IN A 


A digest of 
CLAIM No. C-47-315 














Sales *0... 
Net Profit #137,000 


When fire gutted the building of this Penn- 
sylvania store, operations (and income) sud- 
denly ceased. During the twelve months 
needed to restore the building to use, sales 
and rents would have amounted to $850,000 
and yielded a net profit of $137,000. Over- 
head that necessarily continued during the 
shutdown mounted to $51,000. 

This would have added up to a staggering 
loss ... except for the foresight of this firm. 
They had protected themselves with Business 
Interruption Insurance. Because they had 
this insurance, in a sufficient amount, they 
collected both the continuing overhead 
charges and anticipated net profits . . . a total 
of $188,000 . . . just as if the disaster had 


never occurred! 


How much income would your client stand to lose 
if fire or other insurable hazard forced a shutdown? 
Worksheets prepared by the Hartford make it easy 
to find out... and help you advise him how much 
Business Interruption Insurance is needed to keep 
free of loss. Send coupon for free copies ...or see 
your Hartford agent or insurance broker. In more 
than 5000 communities you can locate your 
Hartford agent by calling Western Union and ask- 
ing “Operator 25” for his name and address. 


HARTFORD FIRE INSURANCE COMPANY 
HARTFORD ACCIDENT AND INDEMNITY COMPANY 
HARTFORD LIVE STOCK INSURANCE COMPANY 


HARTFORD 


FIRE INSURANCE COMPANY 


Hartford 15, Connecticut 
Please send free copies of work sheets for Business Interruption Insurance. 





Firm Name 








Address 
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HARVARD UNIVERSITY PRESS 
is proud to make available in the United ell 
| THE PROVINCE : 
AND FUNCTION ; 
OF LAW 
LAW AS LOGIC, JUSTICE, AND SOCIAL CONTROL 
By JULIUS STONE 
Challis Professor of Jurisprudence and 
International Law, University of Sydney 
6c“ HE BEST general introduction to jurispru- | 
I dence that has yet appeared in the English |” 
language ... What makes the appearance 
of this volume a prime event for lawyers and law 
teachers is that for the first time in more than a 
century, a single person has brought together in a 
single treatise unsolved problems that face us in 
every special field of law-teaching and law-practice, 
and has thrown some light upon the interconnections 
of these problems.”—FELIX COHEN, in the Yale 
Law Journal 
. . @) 
“A work which will be numbered FF },;, 
among the masters.” ROSCOE POUND fF taki 
| 
pu $10.00 at all bookstores, or . iy 
rie - 
> HARVARD UNIVERSITY PRESS Cambridge 38, Mass I 
LRRRRRARRRRARRARARRARRARRARARRRARARARRARARAT br 
irit 
wor 
you 
PROFIT BY IMPROVING ~ 
V 
YOUR TRIAL TECHNIQUE f°" 
at | 
Enroll this SUMMER in our “LEARNING _ 
BY DOING” course. Our 17 year successful “ee 
teaching record is your guaranty of t 
— F 
IRVING GOLDSTEIN pra 
author of “Trial Technique,” co-author of “Med- of A 
ical Trial Technique,” co-author of “Trial Prac- low 
tice Cases,” former Assistant State’s Attorney | 
ANNOUNCES A SPECIAL SUMMER - 
a 
TRIAL TECHNIQUE CLINIC jc, 
(Approved for G.I. Training) nat 
July 17th to August Ist, 1950 
at the BLACKSTONE HOTEL, Chicago 
(air-conditioned room) 
This is the regular 10 months course instructed by 
Irving Goldstein concentrated into 24% weeks of 3 
sessions daily: 8:00 to 9:30 A.M., 12:30 to 2:00 P.M., 
and 5:15 to 6:45 P.M. Covers Actual Practice in the 
trial of all types of cases—including personal injury. 
NOT A LECTURE COURSE. 
Limited Group. Enroll now. Veterans apply at 
once to V. A. for certificates. Tuition $100.00. 
Send reservations to 
LAWYERS POST-GRADUATE CLINICS 
Irving Goldstein, Director 
134 North LaSalle Street, Chicago 
= 
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@ To legions of attorneys beset with 
briefing, interviewing, abstracting, note 
taking, letter writing, record making 
—here is a Boswell, a man Friday, a 
“24-hour secretary.” 

The AupocraPH Electronic Sound- 


} writer is here to relieve you of the most 


tiring, time-consuming part of your 
work as an attorney. It is here to free 
you for the vital tasks of thinking, 
planning, administering. 

With AupocRAPH — small, compact, 
brilliantly engineered — you can record 
at your convenience, anything — even 
telephone conversations — with the flip 
of a switch. It is light enough to take 
home, or carry with you on trips out 
of town, 

For a better way to streamline your 
practice, learn the full facts and benefits 
of AUDOGRAPH. Just mail the coupon be- 
low. You will be in no way obligated. 


e 
Made by The Gray Manufacturing 
Company —established 1891 —origi- 
nators of the Telephone Pay Station. 


AUDOGRAPH sales and service in 180 principal cities of 
U.S.—see your Classified Telephone Directory. Canada: 
Northern Electric Co., Ltd. 53 foreign countries: by 
WESTREX (Western Electric Export Corporation). 


The A U 1 0 f R A P H Electronic Soundwriter . 


“Secretary” 


to the Legal Profession! 





< 


The “‘Master’’ Aupocrapn: the ideal combination dictating and 
transcribing machine. Records on thin, lightweight, long- 
lasting plastic discs, holding up to one hour’s dictation! 








Pri ticoy 


fy 6RAPH = 


THE GRAY MANUFACTURING COMPANY, HARTFORD 1, CONNECTICUT 


Send me Booklet O-6—”Now We Really Get Things Done!” 
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Authority to 
Reinforce Your 
Own Opinions 


INSURANCE 


By S. B. Ackerman, Ph.D. 
Fact-filled Third Edition gives reliable in- 


formation on kinds of insurance coverage, 
policy contracts, protection afforded — an- 
swers vital questions on safeguarding capi- 
tal assets of a b Th ghly covers twenty 
major kinds of insu: includi newest 
for special Fran mene saative basis for judging 
of i ; compares benefits of 
alternate coverage Siena Detail discussions on 
terms of standard policies, accepted endorsements, 




















legal im retation, qualifications of insured, in- 
surable risks. 770 Pages. $6.00 
Preparation and 
Certification 


of FINANCIAL 
STATEMENTS 


By B. Bernard Greidinger,Ph.D.,CPA. 


For every lawyer whose work brings him 
into contact with corporations and their se- 
curity issues—this new work stresses accept- 
able methods of statement presentation and 
disclosure, as reflected in pronouncements of the 
AIA and SEC. Approved practice illustrated b 
over 600 excerpts wen published statements. — 
analyzes, 
lated to ay a “and certifying statements; Nome 
procedures for every item of reports. Controversial 
topics discussed include i 
surplus, etc. 








408 Pages. $6.00 


FINANCIAL HANDBOOK 


Edited by Jules |. Bogen, with Board 
of 68 Assisting Editors. 


A treasury of tested facts, methods, sugges- 
tions on every aspect of financial operations 
the lawyer is likely to meet. Up-to-date 
Third Edition gives the ready, complete 
information you need to handle any practical finan- 
cial problem concerning: trusts a agencies; se- 
curity analysis; intercorporate relations; reorgani- 
zations; dividends and surplus; bond financing; 
negotiable instruments; etc. Board of Consulting 
Editors assures support of seasoned judgment, 
wide coll 1289 Pages. $7.50 





so, 


MAIL THIS EQRM 


ITHE RONALD PRESS COMPANY I 
1 15 East 26th Street, New York 10,N. Y. 


g SEND ME the book(s) checked below. In five § 
cara I will remit amount shown, plus delivery, 
Jor return book(s) without further vee i 
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1950 AWARD 


QF MERIT 


COMPETITION 


The 1950 Awards of 
Merit will be made to 
the State and Local 
Bar Associations re- 
porting the most out- 
standing activities, 
other than administra- 
tive or routine, initi- 
ated or reaching full 


development since 
September 1, 1949. 


August 15, 1950, 

the final date for filing 
entries. Application 
forms may be secured 
at the Headquarters 
office of the American 
Bar Association, 1140 
N. Dearborn Street, 
Chicago, 10, Illinois. 








American Bar 
Association 


1949-1950 


President HAROLD J. GALLAGHER, 
15 Broad Street, New York, New 
York. « Chairman, House of Dele- 
gates, JAMES R. MORFORD, Dela- 
ware Trust Building, Wilmington, 
Delaware + Secretary JOSEPH D. 
STECHER, Toledo Trust Building, 
Toledo 4, Ohios Treasurer 
HAROLD H. BREDELL, Consoli- 
dated Building, Indianapolis 4, 
Indiana « Assistant Secretary 
JAMES P. ECONOMOS, 105 W. 
Monroe Street, Chicago, Illinois - 
Executive Secretary OLIVE G. 
RICKER, 1140 N. Dearborn Street, 
Chicago 10, Illinois. 


Board of Governors 


The President, 
The Chairman of the House 
of Delegates, 
The Secretary, 
The Treasurer, 
FRANK E. HOLMAN, 
Last Retiring President 
Hoge Building, Seattle, Wash. 
Tappan Grecory, Editor-in-Chief, 
American Bar Association en 
105 So. LaSalle St., Chicago 3, Ill. 
First Circuit 
Rosert W. UPTON 
Concord, New Hampshire 
Second Circuit 
E. J. Dimock 
165 Broadway, New York 6, N. Y. 
Third Circuit 
WILLIAM W. Evans 
129 Market Street, Paterson, N. J. 
Fourth Circuit 
CHARLES RUZICKA 
First National Bank Building 
Baltimore, Maryland 
Fifth Circuit 
Ropert G, STOREY 
Republic Bank Building 
Dallas 1, Texas 
Sixth Circuit 
Grorce E. Branpb 
Barlum Tower, Detroit, Michigan 
Seventh Circuit 
ALBERT B. HouGHTON 
152 West Wisconsin Ave. 
Milwaukee, Wisconsin 
“Yaa Circuit 


Ex 
Officio 


AMES G. MOTHERSEAD 

Murphy Building, Scottsbluff, Nebraska 
Ninth Circuit 

Stoney TEISER 

Equitable Building 

Portland 4, Oregon 
Tenth Circuit 

ALVIN RICHARDS 

Pure Oil Company, Tulsa, Oklahoma 

Persons eligible for membership in 
the Association may become such on 
being proposed in writing by a mem- 
ber, approved by the Committee on 
Admissions for his State, and elected 
by the Board of Governors (Constitu- 
tion, Article II, Section I; By-laws, 
Article I, Section 1). Dues are $12.00 
a year except for the first two years 
after his or her admission to the Bar, 
the dues of a member are $3.00 per 
year, and for three years thereafter 
$6.00 per year. Blank forms of pro- 
posal for membership may be ob- 
tained from the Association offices at 
1140 North Dearborn Street, Chicago 
10, Illinois. 
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— 4 With an IBM Electric Typewriter, your secretary will turn out the 
F most beautiful and distinctive-looking work you’ve ever seen. Wher- 
ever your letters go, their fine appearance will reflect credit on you 

ee: and on your company. 

ship in Your secretary will type faster, yet actually use far less energy 

uch on | doing it. She’ll be able to devote more time to other important work. 

a mem- i » ‘ ‘ . . - 

ae ale So many exclusive time-saving, money-saving features are yours 

elected with an IBM Electric Typewriter, you'll certainly want to investigate 

bnstitu its advantages without delay. 

3y-laws, . 

» $12.00 

Oo years 

he Bar, 

ereafter ' 

of pro- g 

be ob- 

ffices at 

chicago 

—| INTERNATIONAL BUSINESS MACHINES CORPORATION 





IBM, Dept. AB 
590 Madison Avenue, New York 22, N. Y. 


I'd like to see a demonstration of 
the IBM Electric Typewriter. 


5 


Please send brochure. 


LJ 





Name (please print) - 





Company 





Address 
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A great figure in 
U.S. legal history... 


Melville Weston 
FULLER 


by WILLARD L. KING 


Lawyers and jurists will enjoy this bi- 
ography of the Chief Justice of the 
Supreme Court (1888-1910) of whom 
Justice Holmes said: “As presiding of- 
ficer, Fuller was the greatest Chief 
Justice I have ever known.” The story 
of his life, and of his work during a 
period of our growing years when the 
Court decided the Income Tax Case of 
1895, the “original package” doctrine, 
and the Insular Cases, is valuable as 


well as absorbing. $5.00 
MACMILLAN 
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Why Should A Man’s Business Die With Him? 


When the sole-owner of a business dies, his business generally decreases 


in value from 40 to 80 percent. 


Without his guiding hand, the good-will and confidence associated with 
his name disappear. If the business is sold, a fair price is seldom obtained. 
If the owner’s family continue to operate the business, the costs of hired 


management reduce future income. 


You can help your client to avoid losses like these by showing him how to 
prepare for them with life insurance. A Prudential business insurance 
plan preserves for his family “the life value of his business’”—the value 
of his years of experience and ability. Call your Prudential underwriter 


today for details. 


The Prudential Insurance Company of America 


A mutual life insurance company 


Home Office: Newark, N. J. 


Western Home Office: Los Angeles, Calif. 
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~ 08 WIGMORE ON EVIDENC 
i 3 
. & Third Edition, 10 volumes 
( : With 1949 Pocket Supplement 
, “Not only is this the best, by far the best, treatise on the Law of Evidence, it is also the 
4 best work ever produced on any comparable division of Anglo-American law.” 
T ( Edmund M. Morgan 
PAUL, FEDERAL ESTATE AND GIFT TAXATION 
d ; With 1946 Bound Supplement, 3 volumes 
he , . a thorough, complete discussion of the complications attendant upon Federal Taxes 
4 upon transfers of property by gift and at death.” 
, Roswell Magill 
, HYDE, INTERNATIONAL LAW 
a a AN 


CHIEFLY AS INTERPRETED AND APPLIED BY THE UNITED STATES 


Second Edition, 3 volumes 





. no investigator in the field of international law can forego Hyde’s assistance .. .” 
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The Right To Strike: 






Ils It an Inalienable Right of Free Men ? 


by George Rose - of the Indiana Bar (Indianapolis) 


® |n a democracy, the normal relations of men are peaceable; a strike is a coercive 


action that often approaches violence. Whether society should condone this break- 


down of the usual procedures and accept the possibility of disorder by approving 


strikes is the question that Mr. Rose considers in this article. The antagonism that 


frequently is felt between labor and management, he declares, demonstrates the 


imperative need for better adjustments, for if labor and management cannot solve 


their conflicts on the basis of reason, then the strenger, economically speaking, will win. 


This, Mr. Rose says, is in itself an undemocratic use of economic power. 





® The right to strike is one of the 
most controversial claims that labor 
organizations have espoused. This 
is understandable, since through the 
use of the strike many of labor’s 
greatest gains have been achieved, 
but on the other hand it is through 
strikes that heavy losses to the work- 
ers have been suffered, as well as 
injuries to the employer and threats 
to the community and nation. It is 
therefore timely for us in view of 
our recent experiences to consider 
the essential nature of the strike. 
Furthermore, in a very recent de- 
cision! of the National Labor Rela- 
tions Board relating to a strike by a 
small minority, the Board ruled that 
the right to strike as established in 
the National Labor Relations Act,? 
which was in effect at the time the 
acts occurred, is not “confined to 
majority groups within units found 
appropriate”, but is one of the “in- 
herent rights of all free men and em- 
ployees”. Such a conclusion appears 
to undermine the normal concep- 


tions of collective bargaining as ex- 
pressed in the Labor Management 
Relations Act® itself, with its lan- 
guage reénacted from the National 
Labor Relations Act, which entrusts 
to the representatives of the majority 
the exclusive right to bargain collec- 
tively; for the strike to be utilized for 
any other purpose than collective 
bargaining ends or by others than 
the majority group must be destruc- 
tive of that right.‘ 

It is the prerogative of all free peo- 
ples that any person may complain 
of the conduct of his employer, of 
public officials or of anyone else. If 
done by spoken or written mediums 


without intimidation, it is protected 
as free speech. The question fre- 
quently arises, however, to what ex- 
tent may this protest be translated 
into action or given force without 
wrongful injury to the rights of 
others. 

The strike is the uniting of per- 
sons to express their criticism of their 
employer and to seek his compliance 
with their views by abandoning their 
work, leaving their place of employ- 
ment and engaging for a period of 
time in a stoppage of work. The 
right to engage in a strike in its 
character as a protest by the em- 
ployees, in so far as it is coupled 
only with the means of giving public 
utterance to the dispute with the em- 
ployer, is surrounded by all the pro- 
tection that the Constitution can 
give free speech. As to its phase of 
economic pressure’ upon the em- 
ployer, we must recognize the right 
of the employees to engage in such 
activity through leaving the job and 
thus preventing normal operations 
and through such stoppage to force 





1. Olin Industries, Inc., 86 NLRB No. 36 (1949). 

2. 49 Stat. 449, 1935. 

3. Pub. L. No. 101, 80th Cong., Ist Sess. (1947). 

4. ‘The Act is designed to prevent strikes, and 
will not tolerate the use of this weapon to sub- 
stitute the free choice of a majority in attaining 
the position of a bargaining representative."’ NLRB 
v. McGough Bokeries Corp., 153 F. (2d) 420 (1946). 

5. For the purposes of our discussion, economic 
pressure, force or coercion consists of nonphysical 
pressure exerted by refusal to buy, to sell, to enter 
into contracts, to work or to employ that do not 


involve a violation of the law or an improper de- 
privation or interference with constitutional rights. 
There should be a clear understanding of the dis- 
tinction between economic force or coercion and 
the threat or act of physical force or violence. 
Many of our problems arise from the merging of the 
two, or their merging with the freedoms normally 
unassailable. While economic force is permissible 
under certain defined conditions, physical force 
or the threat of it is a violation of our rights. 
They have this in common, however, that the 
use of economic force as well as physical force 
is destructive of free speech. 
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The Right To Strike 


him to yield in furtherance of legiti- 
mate aims. 

There is nothing intrinsically 
wrong with economic pressure that 
is not intimidatory or violent. We 
see economic force in various ways 
being used constantly in the business 
world to secure contracts, conces- 
sions or other advantages. Conse- 
quently, we cannot condemn a strike 
where benefits are sought from the 
employer in a lawful manner solely 
on the grounds that economic co- 
ercion is being employed. Beyond 
this, however, the use of threats and 
reprisals to prevent the employer 
from continuing operations in his 
plant during a strike or other em- 
ployees from working gives the strike 
a character incompatible with the 
constitutional rights of citizens. 


Strike Occupies 
No Privileged Position 
Despite the assertion of many union 
adherents, the strike occupies no 
privileged position. The Wisconsin 
Supreme Court, in a case® where a 
union engaged in a series of walk- 
outs in violation of the state law, 
quoted with approval from a de- 
cision’ of the United States Court of 
Appeals that stated that “The right 
to cease work is no more an absolute 
than is any other right protected by 
the Constitution” and that “the cessa- 
tion of work may be an affirmative 
step in an unlawful plan”. This 
ruling of the Wisconsin court was 
later affirmed by the United States 
Supreme Court. Even freedom of 
speech, of religion, of assembly and 
press are liable to abuse, and there- 
fore “the right of employers and em- 
ployees to conduct their economic 
affairs” must be subject to modifica- 
tion “in the interests of the society 
in which they exist”.® In a democ- 
racy where the widest latitude should 
be given to the exercise of these im- 
portant prerogatives, there are al- 
ways some who forget the obligations 
of free men and engage in excesses, 
bringing discredit upon the system 
that gives them their liberties. 

In determining how this protest 
may be made effective, as through a 
strike, we must look at the Labor 
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Management Relations Act,!° which 
expressly forbids interference with or 
impeding or in any way diminishing 
the right to strike. What actions are 
forbidden by this general provision? 
The inference from the fact that the 
Wagner Act was closely tied to the 
Norris-LaGuardia Act! in language 
is that the use of the injunction 
to prevent a walk-out is prohibited. 
However, it is obvious that this is not 
all that was contemplated, since Sec- 
tion 2 (3)!? of both the new labor law 
and the old provide for the continu- 
ance of the employee relationship 
where “work has ceased as a conse- 
quence of, or in connection with any 
current labor dispute”. In addition, 
Section 8(a)118 bars interference with, 
restraint or coercion in the exercise 
of collective rights, of which the right 
to strike is one, and Section 8 (a) 3 
bars discrimination to discourage 
membership in the union. These sec- 
tions have been construed by the 
Board and the courts as prohibiting 
discrimination against employees for 
engaging in a strike. Although great 
emphasis is given to the right to 
leave the job and participate in a 
strike, the employee’s vital concern 
is displayed in recapturing his job at 
the end of the strike, because without 
giving protection to the claim to be 
reinstated in his job when the strike 
is over, this right to strike would be 
a nominal privilege. 

Let us consider the question, may 
the law in this manner protect the 
place of the employee that goes out 
on strike? He may quit his job and 
take another, but this would not be 
a strike. Has he the right to discon- 
tinue his duties, leaving the employer 
with unfinished products, some of 
which may deteriorate and be a loss, 
by going out on strike, and then 
when the strike is at an end, come 
back to the employer and be able to 
assert a right to his old job? Is there 
such an urgency about a strike that 


the law may sanction this disregard 
by the employees of their obligation 
to the employer and their indiffer. 
ence to the damage for which they 
are responsible? If the employer’ 
right to conduct his business is ex. 
cessively interfered with, then the 
right to strike will be destructive of 
the very thing the employee is seek. 
ing to enhance, his job. Under a no. 
strike clause in a contract, the courts 
have upheld the loss of jobs by 
strikers ceasing to work in “repudi- 
ation of their agreement’’.!4 

The emergency in the minds of the 
strikers arises from the desire to gain 
a tactical advantage over the em. 
ployer when he is unprepared be- 
cause of their fear that the union is 
less able to finance the strike than 
the employer to resist. With the 
unions accumulating vast treasuries 
nowadays in amounts beyond those 
available to the average employer, 
the unions do not suffer from such 
a disadvantage. 


Do Employees Have Duty 

Not To Harm Employer? 

Unless there is a breach of contract, 
malice, fraud or violence, the em- 
ployer should scarcely expect to be 
able to go to the court to gain help 
if he has unwisely hired lazy and 
irresponsible employees that go out 
on strike with little or no provoca- 
tion. These are the uncertainties of 
any business undertaking. Moreover, 
the courts have refused to enforce 
personal service provisions of con- 
tracts,15 which would require the 
employees to run machines or other- 
wise resume their duties. However, 
isn’t there implicit in the simple con- 
tract of employment a promise by the 
employees to perform their duties, 
and not wantonly to cause the em- 
ployer harm? Must the employer be 
under obligation to reinstate them 
when they are ready to return to 
work? 





6. International Union, United Automobile Work- 
ers v. Wisconsin Employment Relations Board, 20 
LRRM 2357 (1947). 

7. Western Union Telegraph Co. v. 1.B.E.W., 2 
F. (2d) 993 (1924). 

8. International Union, U.A.W., A. F. of L. v. 
Wisconsin Employment Relations Board, 336 U. S. 
245 (1949). 

9. Carpenters and Joiners Union v. Ritter's Cafe, 


315 U. S. 722 (1942). 

10. See note 3 supra. 

11. Pub. L. No. 65, 72d Cong., 
(1932). 

12. See notes 2 and 3 supra. 

13. See note 3 supra. 

14. NLRB v. Sands Mfg. Co., 306 U. S. 332 
(1939). 

15. Arthur v. Oakes, 63 Fed. 310 (1894). 
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The National Labor Relations 
poard has distinguished between a 
srike caused by unfair labor prac- 
tices on the part of the employer and 
the so-called economic strike utilized 
to force concessions from the em- 
ployer. In the first, the employer 
must restore the employees to their 
jobs when they apply for reinstate- 
ment, while in the second, if the jobs 
are filled, there is no obligation to 
rehire. In making this determina- 
tion, the Board has made a persua- 
sive but an illogical distinction?’ if 
the right to strike is to be. protected 
in this manner and if the right does 
partake of freedom of speech as 
argued by the unions. To the writer, 
however, it appears that if the strike 
is not called in wanton disregard of 
the requirements of the business, 
necessary to its continued existence, 
or of the employee’s obligations, or 
of the welfare of the community, the 
striker is entitled to the same relief, 
regardless of which one of the two 
classes of strikes it may be. In view 
of the recourse to the Board afforded 
to employees, particularly in regard 
to unfair labor practices, such strikes 
are sometimes as unjustified as any 
others. If this obligation to reinstate 
is to have real validity in the law, 
wherein the parties stand as equals 
and not one as a favored client, there 
should be a corresponding obliga- 
tion upon the employees to exercise 
their right to strike without unneces- 
sary injury to the employer. 

Some have sought to identify the 
right to strike with the right of a 
man to change his job. This resem- 
blance is only superficial, in that they 
both relate to men leaving their 
work, but the two are utterly differ- 
ent fundamentally. The right of a 
man to take another job is a basic 
liberty. It is a political right of a 
man to determine his own future, to 
live where he wishes, to work where 
he finds employment without any 
other person deciding it for him. He 
may be limited in his choices because 
of education, mentality, training and 
job opportunities, but it is not the 
state or the union that should deter- 
mine his choice. 


New Labor Act Is Not 
“Slave Labor’ Law 


In line with their efforts to main- 
tain the right to strike unencum- 


.bered, the unions have consistently 


objected that any limitation was in- 
voluntary servitude, which is for- 
bidden under the Thirteenth Amend- 
ment. For this alleged reason the 
unions called the Labor Manage- 
ment Relations Act!® a “slave labor” 
law, since it restricted the right to 
strike under certain conditions. In 
this contention the unions have 
erred, because in the qualifying of 
the right to strike, there is no denial 
of the individual’s right to seek an- 
other job. The Supreme Court in a 
peonage case said that “The aim of 
the Thirteenth Amendment, as im- 
plemented by the Anti-Peonage Act 
was not merely to end slavery but to 
maintain a system of completely free 
and voluntary labor throughout the 
United States”.1® And continuing 
the Court said “In general the de- 
fense against oppressive hours, pay, 
working conditions or treatment is 
the right to change employers”. In 
other words, the right of a man to 
quit his job and take another is made 
the test of involuntary servitude as 
forbidden in the Constitution. Re- 
specting this situation specifically, 
the Labor Management Relations 
Act?° provides that “Nothing in this 
Act shall be construed to require an 
individual employee to render labor 
or service without his consent, nor 
shall anything in this Act be con- 
strued to make the quitting ot his 
labor by an individual employee an 
illegal act....” 

In a case arising under the War 
Disputes Act?! limiting the right to 
strike, the Court of Appeals said, in 
answer to the union’s objection that 
such provision imposed involuntary 
servitude, “There is a wide distinc- 
tion. between a worker quitting his 
job, for any reason or no reason, on 
the one hand, and a cessation of pro- 
duction by workers who seek to win 
a point from management on the 
other hand”.22 Continuing, the court 
pointed out that this restriction on 
the right to strike “refers to circum- 
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George Rose has been a regional and 
trial attorney for the National Labor Re- 
lations Board. A graduate of the Univer- 
sity of Pennsylvania Law School, he is 


now engaged in private practice in In- 
dianapolis, Indiana, specializing in labor 
law. 





stances involving a continuing master 
and servant relationship”, and “there 
is no involvement” with the “right 
of the worker to quit his job or the 
right of the employer to discharge 
him for cause”. 


Strike Is Opposite of Expressing 
Desire To Change Jobs 

When a group of men strike, they are 
not expressing a desire to change 
their employment as protected by the 
Constitution. On the contrary, a 
strike is actually a determination not 
to abandon their jobs, but to seek 
some additional advantage in con- 
nection with retaining them. This 
was recognized in Section 2 (3) of 
both the Wagner Act? and the Labor 
Management Relations Act*4, as 
noted above, which provided that 
this employer-employee relationship 





16. NLRB v. Mackay Radio and Telegraph Co., 
304 U. S. 333 (1938). 

17. Columbia Pictures Corp., 64 NLRB 490 
(1945). 

18. See note 3 supra. 

19. Pollock v. Williams, 322 U. S. 4 (1943). 

20. See note 3 supra: § 502. 

21. Act of June 25, 1943, c. 144, 57 Stat. 16B, 
§ 8. 

22. France Packing Co. v. Dailey, 21 LRRM 2344 
(1948). 

23. See note 2 supra. 

24. See note 3 supra. 
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is not destroyed in a strike. If the 
men desire to change employers, they 
could and would quickly do so. Per- 
haps equally desirable jobs are not 
readily obtainable, but this fact does 
not force them under the law to stay 
at their jobs. They can quit and go 
fishing under the law, and apply for 
unemployment compensation or 
charity. Of course, to responsible 
men, that would not be a satisfactory 
or desirable situation, although some 
do this when undertaking a strike. 
Nevertheless, we cannot say that be- 
cause jobs are few, through no arti- 
ficial scarcity created for control or 
punishment of workers by the union, 
employer or the Government, the 
men are in bondage in their em- 
ployment. 

When a man takes a job, he has 
the right to abandon that job and 
take another at any time he wants, 
subject to whatever restrictions he 
may have voluntarily agreed upon in 
a proper contract with regard to the 
use of his particular abilities in re- 
lation to his employer. However, 
his right to quit the job and to seek 
another elsewhere does not méan 
that he has the right to leave his 
work whenever he chooses, set his 
own hours of employment, and still 
retain the job.”5 

Some years ago, Mr. Justice Bran- 
deis pointed out that “Neither the 
common law, nor the Fourteenth 
Amendment, confers the absolute 
right to strike”.26 The Supreme 
Court quoted this with approval in 
a recent case above cited. The Court 
went on to say that “The right to 
strike, because of its more serious 
impact upon the public interest, is 
more vulnerable to regulation than 
the right to organize and select rep- 
resentatives for lawful purposes o‘ 
collective bargaining which this 
Court has characterized as a ‘funda- 
mental right’... . As to the right to 
strike, however, this Court, quot- 
ing the language of Section 13,27 has 
said, . . . ‘But this recognition of “the 
right to strike” plainly contemplates 
a lawful strike, . . . the exercise of the 
unquestioned right to quit work’ and 
it did not operate to legalize the 
sit-down strike, which state law made 
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illegal and state authorities pun- 
ished”’.?8 


Right To Refuse To Work 
Protects Worker's Liberty 


In a recent New Jersey case, the 
union attacked the state law requir- 
ing compulsory arbitration in labor 
disputes in public utilities, contend- 
ing that such law imposed involun- 
tary servitude. The Court in dis- 
cussing the union’s position said 
“The argument about involuntary 
servitude . . . runs somewhat as fol- 
lows: Economic pressure, the neces- 
sity for earning a livelihood, compels 
the members of the Union to work 
for the Telephone Company; this 
compulsion does not amount to in- 
voluntary servitude as long as they 
freely bargain with the employer 
on wages and conditions of work; 
but when the bargaining process is 
superseded by compulsory arbitra- 
tion, their employment becomes 
servitude”.2® This reasoning, the 
Court pointed out, was fallacious, 
for “What preserves the employee’s 
liberty under the Constitution is not 
collective bargaining but is the right 
of the individual to refuse to work for 
the Telephone Company. The rights 
secured by the Constitution are se- 
cured to individuals and not to 
classes”. Discussing this further the 
Court noted that in any large group 
of employees ‘there must be many 
who do not want the Union to be 
their bargaining agent and many 
others who”, while satisfied with the 
union, “are dissatisfied with the stip- 
ulated wage scale”. The Court said 
“If the argument of the Union were 
sound, then this minority would be 
condemned to involuntary servitude 
when wages were fixed by the collec- 
tive bargaining process. But I can 
say again, their constitutional right 
is preserved because they can sur- 
render their employment”. 

The union also contended that 
“there is an inherent right to strike, 


a right beyond the reach of the 
State”. In reply, the Court said “| 
know of no such right when the strike 
will cause great injury to the public, 
In my opinion, the adoption of the 
Union's view in this respect might 
lead to national disaster. It is hardly 
too much to say that the uncontrolled 
and unlimited right to strike is the 
right to destroy the State, a right 
which I am certain very few, if any, 
members of the Union desire”, 


Law Preserves Right 

To Terminate Employment 

This opposition to any qualification 
of the right to strike, is echoed in the 
union’s contentions in a very late 
case relative to the Michigan law that 
required certain steps to be taken to 
assure that a prospective strike was 
approved by a majority of employees. 
The union argued that such restric. 
tion upon the right to call a strike 
was to deny freedom of speech and 
due process of law. ‘The Court ruled 
that “a strike is not only a means 
of exercising the right of free speech, 
but it is likewise a medium of exer- 
cising coercion. As such it is subject 
to reasonable regulations by the state 
in the exercise of its police power”.® 
In response to the union’s attack 
upon its constitutionality, the Court 
said that “the right of an individual 
to terminate his employment is ex- 
pressly preserved to the employee” 
in the law. 

In the case of the national mine 
strike of 1948 where an injunction 
was issued against the United Mine 
Workers and its president, the union 
likewise took the position that the 
injunction deprived the miners of 
liberty of speech under the First 
Amendment and constituted involun- 
tary servitude under the Thirteenth 
Amendment. The judge ruled that 
“it had never been held by any court 
that an injunction to prevent 4 
strike was a deprivation of the lib 
erty of speech” or “that an injunc 

(Continued on page 518) 





25. Home Beneficial Life Insurance Co. v. NLRB, 
19 LRRM 2208 (1947); G. C. Conn, Ltd. v. NLRB, 
108 F. (2d) 390 (1939); International Union, 
U. A. W. v. Wisconsin Employment Relations 
Board, see note 8 supra. 

26. Dorchy v. Kansas, 272 U. S. 306 (1926). 

27. See note 2 supra. 


28. NLRB v. Fansteel Metallurgical Corp., 30 
U. S. 240 (1939). 

29. International Union, U.A.W. v. Wisconsin 
Employment Relations Board, see note 8 supro; 
see also, State v. Traffic Telephone Workers Fed: 
eration, 22 LRRM 2469 (1948). 

30. U.A.W. v. McNally, 24 LRRM 2262" (1949). 











Ur 


by V 


#On 
States 
court | 
by tw 
of the 
Thom« 
descri 
® Al 
selves 
facts 
sultec 
milit; 
States 
ten | 
the C 
(1848 
Tam 
Phili 
Japa 


f of G 


Tam 
cupat 
been 
have 
State 
lastec 
(the 
longe 
each 
tary | 
court 
elabc 
Mex: 
Cour 


y. 
ord 


i of the 
t said “| 
the strike 
€ public, 
mn. of the 
ct might 
is hardly 
ontrolled 
ke is the 

a right 
v, if any, 


re. 


lification 
ed in the 
very late 
law that 
taken to 
rike was 
nployees. 
h restric- 
a strike 
2ech and 
urt ruled 
a means 
e speech, 
of exer- 
s subject 
the state 
yower”3 
's attack 
he Court 
dividual 
nt is ex- 
nployee” 


1al mine 
junction 
ed Mine 
1e union 
that the 
iners of 
he First 
involun- 
irteenth 
led that 
ny court 
event a 
the lib 
| Injunc 
age 518) 





Corp., 306 
- Wisconsin 
e 8 supra: 


orkers Fed: 


$2° (1949). 











American Justice in Occupied Germany: 


United States Military Government Courts 


by William Clark and Thomas H. Goodman 


® On August 16, 1948, the courts martial that had administered justice in the United 
States Zone of Germany since the fall of the Third Reich were replaced by a civilian 
court system with eleven judicial districts and a Court of Appeals. This article, written 
by two members of that Court of Appeals, Chief Justice William Clark, former Judge 
of the United States Court of Appeals for the Third Circuit, and Associate Justice 
Thomas H. Goodman, former Judge of the Court of Appeals of the State of Tennessee, 
describes the system of military government courts in Occupied Germany. 





# Although we like to think of our- 
selves as a pacific people,-the harsh 
facts of international life have re- 
sulted in our undertaking numerous 
military occupations. The United 
States in its history has engaged in 
ten military occupations: Florida; 
the Confederate States; Mexico twice 
(1848, Lower California; and 1916, 
Tampico); Cuba; Puerto Rico; the 
Philippines; the Rhineland; and now 
Japan and the United States Zone 


‘of Germany. All of them except 


Tampico, the Rhineland and the oc- 
cupations arising out of this war have 
been the occasion of litigation and 
have been discussed by the United 
States Supreme Court. They have 
lasted for differing lengths of time 
(the present one has already been 
longer than any of the others). In 
each of these occupations the Mili- 
tary Governor has set up a system of 
courts according to a more or less 
elaborate pattern. The courts in 
Mexico were described by a Supreme 
Court Justice as follows:? 


Accordingly we find that there was 
ordained by the provisional govern- 


ment a judicial system, which created 
a superior or appellate court, consti- 
tuted of three judges; and circuit 
courts, in which the laws were to be 
administered by the judges of the 
superior or appellate court, in the 
circuits to which they should be re- 
spectively assigned. 
The military tribunals established in 
Florida® and the South during the 
War between the States* have been 
referred to frequently in the deci- 
sions of that august tribunal. The 
same is true of Cuba,® Puerto Rico® 
and the Philippines.” No litigation, 
in the United States at any rate, 
seems to have resulted either from 
the occupation of Tampico or the 
Rhineland. Our military tribunals 
there have been described and dis- 
cussed by Birkheimer® and in the 
Hunt Report?. 


Occupying Power 

Must Set Up Courts 

As the occupying power of necessity 
is substituted in some degree for the 
conquered sovereignty, it must estab- 
lish some form of government. In all 
governments a system of courts is 
essential. So in each of the occupa- 
tions in which the United States has 
participated, the Military Com- 
mander has established some kind of 
a judicial system. 

Although the power behind an oc- 
cupation is of course that of the 
Army, it is not necessary for all the 
personnel of the government-com- 
prising functionaries to be members 
of the Armed Forces. Apart from 
occasional exceptions during the War 
between the States, the governing 
personnel of all our occupations, 
until the German one, have been 
drawn from those forces. In the Ger- 
man occupation, the British at once 
and the French and Americans 
gradually abandoned government by 
soldiers and either brought in civil- 
ians or made civilians of those al- 
ready here. 

Unfortunately, as we think, the 





1. Sed quaere Haiti and Nicaragua. 

2. Leitensdorfer v. Webb, 15 L. Ed. 891 (1858); 
see also Fleming v. Page, 12 L. Ed. 278 (1850); 
Jecker v. Montgomery, 14 L. Ed. 248 (1850). 

3. American Insurance Co. v. 356 Bales of Cot- 
ton, 7 L. Ed. 242 (1828). 

4. The Grapeshot, 19 L. Ed. 651 (1869); Handler 
v. Wickcliff, 20 L. Ed. 365 (1869); Planters Bank of 


Tennessee v. Union Bank of Tennessee, 21 L. Ed. 
473 (1870); City of New Orleans v. New York Mail, 


22 L. Ed. 354 (1874); Raymond v. Thomas, 23 L. Ed. 
434 (1875). 

5. “The Imsular Cases'’, 1 Col. L. Rev. 436 
(1901}; Neely v. Henkel, 21 S. Ct. 302 (1905). 

6. Dewley v. U. S., 21 S$. Ct. 762 (1901); 
Ocloa vy. Hernondez y Morales, 33 S. Ct. 1033 
(1913). 

7. McCloud v. U. S., 33 S. Ct. 955 (1913). 

8. Birkheimer, Military Government and Martial 
Law 306. 

9. Hunt Report 94; 17 Am. Jour. Intl. Law 460. 
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military government courts system 
was the last institution to be reor- 
ganized in that manner. In the first 
three years it remained a hybrid, 
partly military and partly civilian 
both in personnel and in operation. 
It finally became apparent that quasi 
courts martial were an anachronism 
in a civilian government. One of 
the authors of this article (Justice 
Clark), then a consultant in the Legal 
Division of the Office of Military 
Government for Germany (United 
States), was entrusted with the task 
of organizing and establishing a court 
system that should be purely civilian 
in character. 

On August 16, 1948, there were 
promulgated the three Military Gov- 
ernment Ordinances that created the 
present court system; namely, Ordi- 
nance No. 31, which established the 

‘courts; Ordinance No. 32, which pro- 
vided a Code of Criminal Procedure; 
and Ordinance No. 33, which pro- 
vided a Code of Civil Procedure. 
As stated in the letter of transmittal 
from the Office of Military Govern- 
ment to the Lander, these ordinances 
established the system of the courts 
and judicial districts, established a 
court of appeals and the office of 
chief attorney, provided for process 
and for the appointment of judges 
and prosecutors and their respective 
qualifications. With respect to pro- 
cedure, the letter states: 


The Code of Criminal Procedure 
adapts present practices to the new 
system and introduces a number of 
safeguards of the rights of the accused 
and of the witnesses which Anglo- 
American practice recognizes as es- 
sential. The Code of Civil Procedure 
adapts the present procedure before 
the Military Government Court of 
Civil Actions to the new system and 
clarifies and expands many provisions. 
The United States area of control 

in Germany consists of Land Bavaria, 
Land Hesse, Land Wiirttemberg- 
Baden, Land Bremen, and _ the 
United States Sector of Berlin. By 
virtue of the provisions of Ordi- 
nance No. 31, eleven judicial dis- 
tricts were established within this 
area, for each of which there were 
provided district judges, magistrates, 
and district attorneys. Jurisdiction 
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was prescribed for such judges and 
magistrates, and for courts comprised 
of three district judges or two dis- 
trict judges and one magistrate. The 
ordinance also provided for a chief 
attorney, assistant chief attorneys, a 
court of appeals, consisting of a chief 
judge and six associate judges, and 
for administrative personnel usually 
attendant on such tribunals. 


Occupying Power Must Safeguard 
Impartiality of Courts 

The principle underlying and that 
justifies both the establishment and 
the jurisdiction of the courts of an 
occupying power is the safeguarding 
of impartiality. That principle re- 
quires not only the actual fact of 
impartiality, but also the protection 
of the courts against any feeling on 
the part of the litigants that even- 
handed justice is difficult for them. 
A judge may decide impartially his 
brother’s case. He should not do so 
because, human nature being what 
it is, no one will believe in his 
freedom from favoritism. 

Our own federal courts were cre- 
ated because, in the early days of the 
Republic, a local prejudice existed 
against “strangers” from other states. 
We have applied this reasoning in 
our prescription of jurisdiction in 
the military government courts. 
Clearly the German courts might be 
charged with lack of impartiality in 
cases where either the occupation 
personnel, displaced persons, perse- 
cutees or citizens of the allied nations 
are involved. So our courts try all 
such cases and all Germans that have 
become concerned in them. For in- 
stance, if the dependent wife of a 
soldier shoots her husband (we had 
two such cases), she is tried in a mili- 
tary government court. If a displaced 
person is found in possession of for- 
bidden currency, he is similarly so 
tried. On the other hand, if a Ger- 
man breaks into an American billet 
and robs it, he too is tried in a mili- 
tary government court. On the civil 
side, the same thing is true. If an 
American soldier commits a tort 
against a German or vice versa, the 
military government court has juris- 
diction. 


There is one limitation on this 
jurisdiction, arising out of the char. 
acter of an army. Armies have for 
many years been and must be gov. 
erned by special codes appropriate to 
their circumstances. In the case of 
the United States, that code is en. 
titled “The Articles of War’, en. 
acted by the Congress. They are 
applicable to members of the Army 
and certain other classes of persons 
closely connected therewith. It has 
been contended that these articles 
confer an exclusive jurisdiction upon 
the army courts, namely courts mar- 
tial. Our Court of Appeals, in the 
first case in which the argument was 
put forward”, decided that the juris. 
diction was only exclusive if the 
Military Commander insisted; he 
could, however, waive the Army's 
claim to try a case in favor of the 
military government courts. The 
Military Commander in Germany 
has directed our courts to try all 
civilians, no matter what their rela- 
tionship to the Army, and reserves 
for courts martial only those in the 
actual service. 


Right To Make Laws 

Is in Occupying Power 

As the occupying powers have the 
right to govern, they have the right 
to make laws. They could, therefore, 
have prescribed any existing system 
of laws or have drafted their own. 
What they have done, we think, 
commends itself. They have adopted 
the German substantive law, with the 
exception of certain Nazi provisions, 
both criminal and civil, and have 
retained the United States proce 
dural law. In so doing, the Militar 
Government has followed the long 
established principle of private in- 
ternational law that the law of the 
place governs. As a matter of policy 
it is wise to apply to the Germans 
their own law, and there seems to be 
no reason for making an exception 
in favor of non-Germans from the 
principle of the conflict of laws just 
referred to. The German Criminal 
and Civil Codes compare favorabl\ 
with similar codes in the United 





10. U.S.M.G. v. Wilma Baker Ybarbo, Op. No. 


29, dated March 14, 1949. 
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States. It is interesting for judges 
trained in the common law to ad- 
minister the codes of a civil law 
country. We have the assistance of 
German lawyers employed by Mili- 
tary Government and assigned to 
the courts. 

We could have abandoned the 
law of the forum in procedural mat- 
ters also. In the civil law countries, 
the admission of certain evidence is 
almost entirely a matter of judicial 
discretion. There being no jury, to 
safeguard its protection against un- 
trustworthiness is unnecessary. In 
the earlier military government 
courts, the rules of evidence as we 
know them were not applied, but the 
yardstick for the judge was the “ra- 
tional probative value” of the par- 
ticular evidence offered. When the 
new courts were established, it was 
thought desirable to apply our com- 
mon-law rules. We felt that those 
formal rules gave more protection 
to an accused than that afforded by 
ageneral discretion, and further, that 
some knowledge of them by the Ger- 
man Bar might have a beneficial 
effect on their courts. > 

Neither courts martial nor the Ger- 
man courts (except to a limited ex- 
tent) make use of juries. Both in the 
new and the old court systems, we 
have followed their example. The 
British, on the other hand, have 
juries for the trial of their nationals. 
The arguments pro and contra are 
those which have been advanced with 
regard to the respective merits of ex- 
pert triers of the fact and the inexpert 
peers of the accused. The British 
compromise is based on the premise 
of trying each man according to the 
system of his own country. 


United States Constitution 

Does Not Follow Flag 

It was considered that in denying 
our civilians a trial by jury, we are 
not violating any amendment to the 
Constitution. Ever since the original 
consular courts were established in 
China, our Supreme Court has said 
that Napoleon’s maxim that “oti est 
le drapeau, c'est la France’! does 
not apply to our Constitution and 
that accordingly the guarantee of jury 
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trial is limited to the territorial 
United States.!* Later cases coming 
from Cuba, the Philippines and 
Hawaii. are to the same effect. The 
doctrine arose out of necessity. The 
jury of the neighbors is not usually 
available in foreign lands. 

We have spoken of the jurisdic- 
tion of the military government 
courts and said that it was based on 
the principle of presuming impar- 
tiality. Our civil jurisdiction is prin- 
cipally limited to one class of cases 
—motor vehicle accidents. Recom- 
mendations have been made that 
civil jurisdiction be granted as to 
everything except real property and 
domestic relations, subjects of a dis- 
tinctly local character. 

Before the war, an international 
treaty had provided for the trial in 
the local courts of certain minor vio- 
lations arising from the navigation 
of the River Rhine. Such of the vio- 
lations as occur when the Rhine flows 
through the United States area of 
control are assigned to our district 
courts with appeal to an interna- 
tional commission sitting in Paris. 

The Court of Appeals, pursuant to 
authority granted it by the ordinance, 


has promulgated Rules of Practice 
that include matters pertaining to 
the organization and administration 
of the court, provision for admission 
to practice and for disbarment, and 
court forms. The Canons of Profes- 
sional Ethics and the Canons of Judi- 
cial Ethics of the American Bar Asso- 
ciation are adopted as rules of the 
Court. 

At the outset of the operation of 
the Court of Appeals, the practice 
was inaugurated of holding court at 
central points within the respective 
Lander. There were two motivating 
factors behind this determination: 
first, to facilitate the attendance of 
defense counsel; and second, to ac- 
quaint the local Bars with the new 
system and its procedures. The re- 
sults thereof have been most salutary. 
The Court of Appeals has held hear- 
ings at Bremen, Frankfurt, Wies- 
baden, Heidelberg, Stuttgart and 
Munich; in most instances in panels 





11. Loriot, Occupation de Guerre (1903) 282. 
12. Ross v. Mcintyre, 11 S. Ct. 897 (1891); 


Dorr v. U. S., 24 §. Ct. 808 (1904); Balsac v. Porto 
Rico, 282 U. S. 298 (1922); Hawaii v. Mankichi, 
190 U. S. 197 (1903); Ex parte Quirin, 63 S. Ct. 2 
(1942). 
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of three, but, in all cases involving 
the death penalty, with a quorum of 
the full court present. In most of the 
centers of population, legal seminars 
attended by the Court and conducted 
by the Chief Judge have been held 
with considerable attendance by the 
members of the German Bar. These 
have proved most helpful both to the 
court in relation to matters concern- 
ing German law and to the local law- 
yers in matters concerning military 
government ordinances and regula- 
tions and Anglo-American procedure. 


Only One Civil Appeal 

Has Been Heard 

In view of the rather limited civil 
jurisdiction yet ordained, only eight 
civil appeals have been heard. In the 
first, most of the fundamental issues 
were presented. It involved a col- 
lision between an automobile be- 
longing to a United States Army 
officer and a bicycle ridden by a Ger- 
man civilian. The question of neg- 
ligence on the part of the defendant’s 
driver, the contributory negligence 
of the plaintiff, and the amount of 
damages were there presented. The 
court therein affirmed the findings 
of the district court, applying the 
American law of torts pursuant to 
then-existing military government 
ordinance prescription. The amount 
of the judgment was reduced.13 


On the criminal side, the court has 
decided some 300 cases. Among the 
questions of law determined, the 
court has held that the right granted 
it by the ordinance to reduce a sen- 
tence required no precise formula; 
that as distinguished from executive 
clemency or executive grace, the 
court might exercise judicial discre- 
tion in determining whether or not a 
sentence was excessive;!* that a de- 
pendent wife who killed her soldier 
husband was not subject to trial un- 
der a military government ordinance 
designed to provide security for mem- 
bers of the Allied Forces, no threat 
to such security being involved, but 
that she was subject to trial by a 
military government court on a 
charge laid under the German law; 
and that trial by a military govern- 
ment court having been authorized 


446 American Bar Association Journal 


American Justice in Occupied Germany 


by the Commanding General, Euro. 
pean Command, the defendant was 
not entitled to a trial by court mar- 
tial; that complete intoxication 
constituted a defense to a charge of 
a crime, an essential element of which 
was intent;!6 that on a charge of un- 
lawful possession of counterfeit mon- 
ey, the defendant having reason to 
believe the same was counterfeit, 
scienter might be established by cir- 
cumstantial evidence; that, under the 
United States military government 
ordinances, a defendant could waive 
the limitation on time between the 
service of charges and arraignment 
and between the service of charges 
and trial; that a defendant had no 
right to inspection or disclosure be- 
fore trial of evidence in the posses- 
sion of the prosecution; that the 
credibility of a witness could be im- 
peached through proof of inconsist- 
ent or contradictory statements; that 
new or additional evidence could not 
be presented before the appellate 
court; that official records to be ad- 
missible must bear authentication 
by the official in whose custody the 
original record is entrusted; that in 
the absence of statutory provision a 
record of trial might be corrected 
upon appeal, provided application 
therefore substantially conformed to 
the Rules of Criminal Procedure for 
the District Courts of the United 
States;!7 that it is incumbent upon 
the prosecution, prior to the intro- 
duction of a confession in evidence, 
to show affirmatively that the confes- 
sion was voluntary; that under the 
German (and British) rule a defend- 
ant is not guilty of bigamy upon mar- 
riage to a second wife, although the 
bonds of matrimony with the first 
actually still subsist, if he was of the 
honest belief that the first spouse 
was dead;!8 that on trial of a charge 
of illegal disposition of United States 
gasoline, the defense that gasoline 
coupons that came into defendant's 
possession represented title to gas- 
oline and that, therefore, such gas- 
oline was no longer the property of 
the United States was without merit 
as such coupons merely constituted 
a medium of exchange and that title 
to the gasoline did not pass until the 








‘coupons were surrended and the gas- 


oline delivered;!® and that the offense 
of unlawful importation of contra. 
band was not established in the ab. 
sence of proof that defendant had 
knowledge of the importation and 
that he was participating therein, as 
distinguished from knowledge of the 
character of the articles.?° 


It would extend this article unduly 
to include a “Who’s Who” of the 
court personnel. We might mention 
that initially appointed to the Court 
of Appeals were William Clark of 
New Jersey, Chief Judge, formerly 
District Judge and Judge of the 
United States Court of Appeals 
for the Third Circuit; Juan A. 
Sedillo of New Mexico, Associate 
Judge, formerly a New Mexico state 
senator and, prior to the establish- 
ment of the present courts, Chief 
Legal Officer of Bavaria; Carl W. 
Fulghum, of Colorado, Associate 
Judge, formerly county attorney, 
United States Commissioner for the 
District of Colorado and Chief of the 
Military Government Court Branch 
in Wiirttemberg-Baden; Marc J. 
Robinson of Massachusetts, Asso- 
ciate Judge, formerly law partner 
of Mayor Mansfield at Boston and 
Deputy Chief Legal Officer for 
Land Hesse; Thomas H. Goodman, 
of Tennessee, Associate Judge, for- 
merly circuit judge for the Third 
Judicial District of Tennessee and 
Judge of the Court of Appeals of the 
State of Tennessee; and Justin W. 
Harding of Ohio, Associate Judge, 
formerly United States District Judge, 
Alaska. Worth B. McCauley, from 
Oklahoma, formerly a lawyer in 
Oklahoma City, was appointed Chief 
Attorney for the Military Govern- 
ment. Incidentally, all the foregoing 





13. Schweida v. Nichols, Op. No. 93, dated 
July 5, 1949. 

14. U.S.M.G. v. Savanevicius, Op. No. 3, dated 
January 25, 1949. 

15. U.S.M.G. v. Wilma Baker Ybarbo, Op. Ne. 
19, dated March 14, 1949. 

16. U.S.M.G. v. Iwan Kulenko, Op. No. 20, 
dated March 21, 1949. 

17. U.S.M.G. v. Alexandro Pavlovic, Op. No. 
10, dated February 24, 1949. 

18. U.S.M.G. v. Dragoljuv Milojkowicz, Op. No. 
15, dated March 3, 1949. 

19. U.S.M.G. v. Maslov, Op. No. 46, dated 
March 31, 1949. 

20. U.S.M.G. v. Karo, Op. No. 59, dated April 
12, 1949. 
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were World War II veterans with 
overseas service in the Army of the 
United States. A preponderant ma- 
jority of the district judges and mag- 
istrates are lawyers that have been 
in the Military Government or the 
Judge Advocate General’s Corps and 
have returned to civilian status. Ef- 
forts are being made to establish a 
system of recruitment from the 
United States that will assure employ- 
ment of the best qualified?! personnel 
available. In this the facilities of the 
American Bar Association and the 
bar associations of the various states 
can be of invaluable assistance. 


The court system for the United 


States area of control in Germany 
represents a considerable develop- 
ment in the field of military govern- 
ment in occupied territories. It must 
be conceded, we believe, that it is 
performing a major function in the 
education of the German people in 
the democratic processes, a primary 
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object, it has been repeatedly said, of 
the occupation itself. Anglo-Saxon 
courts have always exemplified de- 
mocracy at its best. It is our sincere 
hope that our courts will in true tra- 
dition contribute to the destruction 
of the totalitarian concepts that pre- 
vailed in the Third Reich. 





21. Article 14, Military Government Ordinance 
No. 31, provides: 


‘‘Qualifications: 1. The Chief Judge and Associate 
Judges of Court of Appeals, District Judges, Magis- 
trates, the Chief Attorney and his Assistants, and 
the District Attorneys and their Assistants must be 
graduates in law and members in good standing of 
the Bar of one of the States of the United States 
or of the District of Columbia, and must have been 
engaged in active legal work (as an attorney at 
law, as Judge of a Court of Record, or as a 


teacher of law at a law school approved by the 
American Bar Association) for at least: a. Ten years 
in the cases of the Chief Judge and Associate 
Judges of the Court of Appeals, and the Chief At- 
torney; b. Five years in the cases of the District 
Judges, and Assistants to the Chief Attorney; c. 
Three years in the cases of Magistrates and Dis- 
trict Attorneys; d. Two years in the cases of As- 
sistant District Attorneys. 

"2. The above qualifications may be waived by 
the Military Governor in any particular case upon 
written recommendation of his Legal Advisor."’ 





The 


" We have received a small collec- 
tion of some of the letters of a dis- 
tinguished member of the Bar of 
Arizona, Henry F. Ashurst, who 
served as United States Senator from 
Arizona for five terms—a period of 
nearly thirty years. The letters were 
written in the early forties and are 
well worth reading. Senator Ashurst 
has given us permission to quote 
from some of them. They cover a 
variety of subjects and set forth a 
philosophy that serves well in these 
uncertain, fearful days of war and 
cold war. 

In one letter, Senator Ashurst re- 
calls the days of his youth when he 
was working as a cowboy. He re- 
members a fellow cow-poke, Bill 
Babbitt, “a clean-spoken, chivalrous 
cowhand”: 

The thundering herd would some- 
times stampede, and this caused some 
cowhands to let out profanity as they 
rode furiously and hard, but Bill was 
serene and silent as he rode, and let 
out no profanity, even of the low, 
sweet, soft kind. 

When the chuck wagon would break 
down or get lost, or the camp cook 
would turn cranky and there was 
nothing for supper but “wind pud- 
ding,” Bill was patient and pleasant 
and endured all hardships with an 
almost royal humor. 

Some years ago Bill went to that 
vast realm where kings and queens 
are probably counted as deuces and 
the American cowboys are probably 
counted as aces. 

The Senator may have learned 
some of his sturdy philosophy from 


Philosophy of a Lawyer 


Bill Babbitt, for in 1943 he wrote the 
following to a Montana lawyer con- 
gratulating him on his eightieth 
birthday: 

I send congratulations not only up- 
on your attaining fourscore years but 
also upon the brave manner in which 
you have met these years. How one 
meets the years—not how many years 
one meets—is the test. 

Of the war, he declared “It is ob- 
vious that the War has caused you 
to take a dark view of the world, but 
I believe that the resilient, elastic, 
buoyant properties of the human 
race will spare it from extinc- 
eras 

Senator Ashurst was defeated for 
reélection to the Senate in 1940, after 
almost thirty years of service. How 
he viewed that defeat is shown in a 
letter, written four years later to “a 
Senator who suffered sharp disap- 
pointment over defeat”: 

. . Your vast experience should 
carry you beyond complaint. He who 
is on top today will be at the bottom 
tomorrow; such is the law of politics. 
You speak of “great”; no man is great 
unless he has had suffering, sorrow 
and humiliation. You say that you 
expected some “appreciation” from 
your constituents, but you have over- 
looked the necessity for ingratitude 
in a Republic. 

. . . Gratitude is a luxury or jewel 
in which Kings and Princes may in- 
dulge, but a Republic will not for long 
remain a Republic if it toys with such 
an occult gem. . . . Had the Saints: 
Peter, Paul, and Stephen died from 
mere old age in very comfortable 
financial circumstances, their contri- 


bution might not have been so splen- 
did. Demosthenes, greatest Athenian 
orator and Aeschylus, greatest Greek 
tragic poet, knew that the banishment 
under which they fell would crown 
their respective achievements with 
immortality. The renown of Socrates 
would have been eaten away by the 
tooth of time had it not been em- 
balmed in hemlock. While it is well 
that a great oration should end with 
a crescendo, that is; with increasing 
volume and tone, a distinguished hu- 
man career, in order to achieve the 
glory and sympathy and the mystery 
of martyrdom should end with a de- 
crescendo. 

And, on the day before his own 
retirement from the Senate, he wrote 
to a friend and adviser, 

Tomorrow I shall no longer be Sen- 
ator and shall lay down the burdens 
and honors of this office which, 
through the kindness of the people of 
Arizona, I have carried for nearly 
thirty years. 

It is a habit of successful men to re- 
main mute as to persons who aided 
the successful to climb to fame. Rarely 
do those who achieve their ambition, 
praise or thank those who helped them 
up the steep acclivity. This studied 
refusal of the successful to acknowl- 
edge benefits, arises partly from the 
fear that words of praise and thanks 
toward others might tend to shatter 
the myth of “self-made man” which 
myth public characters often wrap 
around themselves, and it also arises 
partly from an inflated self-esteem. . . . 

Good words are the sons of earth, 
but good deeds are the daughters of 
Heaven, and your many years with me 
are filled with good deeds toward me 
and mine; for all this I am truly 
grateful. 
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Patrick Henry: 


The Embodiment of a Great Idea 


by Francis Pendleton Gaines + President of Washington and Lee University 


® The name of Patrick Henry is a great one in American history. Every schoolboy 
knows him as the man who said “Give me liberty or give me death!"’ Few schoolboys— 


and few Americans—probably know anything else about him. In a recent address 


before the Virginia State Bar Association, Dr. Gaines called attention to the fact that 


Henry was more than a fiery orator that fanned the flames of the American Revolution. 


In this article, taken from that speech, Dr. Gaines points to Henry as the embodiment 
of the idea of liberty, a subject about which he felt so strongly that he opposed adop- 
tion of the Constitution because he feared it would infringe upon freedom of the in- 


dividual. This may have pointed out a fundamental defect in the original Constitution, 


Dr. Gaines notes, and have led to the adoption of the first ten amendments. 





=" Most of us have heard just enough 
about Patrick Henry to let it rest at 
that. I dare say there is not a Vir- 
ginian of my generation that has not 
declaimed with varying degrees of 
success what we consider Patrick 
Henry’s greatest speech. If you have 
been school teachers you will have 
judged a hundred declamation days 
on which you heard that master- 
piece murdered and you will be will- 
ing to memorialize it and let it stay 
dead. 

I have sometimes read that he 
who gave such a marked impetus to 
our desire for liberty challenged too 
boldly the coherence of that society 
as it might be achieved by a consti- 
ution drawn by other Americans. 
Perhaps it is true that Virginians 
Richard Henry Lee, Patrick Henry 
and George Mason, who proved to 
be on the losing side in the consti- 
tutional debate, have suffered dam- 
age to their reputations. I have heard 


448 American Bar Association Journal 


the statement made, which I do not 
defend, that the paradox of Henry’s 
career overshadows somewhat the 
power of his person, that he who was 
more liberal at first than Jefferson 
or Madison became more conserva- 
tive than Washington or Marshall. 

I disagree emphatically with those 
statements. It may be true, as one 
man said whose name eludes me for 
the moment, that while not even 
Patrick Henry’s worst enemy would 
attack his intellectual honesty, not 
even his best friend would complete- 
ly defend his political consistency. 

But Patrick Henry has become 
something more than a theme for 
historical argument. He has become 
the embodiment of a great idea. He 
has become the prophet and, I think, 
the most effective as well as the most 
volcanic prophet of an opportunity 
committed to our hands. 

I have no purpose of entering upon 
a discussion of his administrative 


career except to say that the facets of 
his abiding contribution have not 
been emphasized in general Amer- 
ican history. We honor George Rog. 
ers Clark, and I think justly so—that 
immortal who determined that the 
great heartland of America should 
lie under the American flag—but we 
forget that the governor who au- 
thorized him and _ sustained him 
through it all was Patrick Henry. 
We think too often, I am afraid, of 
Patrick Henry as wielding terrible 
opposition to the adoption of the 
Constitution. There was a time, | 
believe, when the whole question of 
whether or not the American Con- 
stitution was to become established 
rested on whether or not Patrick 
Henry could be thwarted. I volun- 
teer the assertion that nothing in the 
whole course of these events so truly 
frightened George Washington and 
James Madison and other propo- 
nents of the Constitution as did the 
fact that Patrick Henry was against 
it. You may remember their very 
shrewd trick of choosing one of the 
most beloved and eloquent of the 
younger men of the day and assign- 
ing to him the task that I think was 
without doubt difficult, that of heck- 
ling Patrick Henry; because when 
Patrick Henry’s effects had been 
achieved it was absolutely essential 
that the spell should be broken, and 
the smartest and cleverest and one ol 
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the shrewdest of them all was desig- 
nated for the job. We haven't done 
him honor, either. He was the one 
who some years later was to declare 
George Washington to be first in 
war, first in peace, and -first in the 
hearts of his countrymen: Henry Lee. 

But we forget, and I again surmise 
though I feel reasonably sure in my 
assumption, that it was the opposi- 
tion of Patrick Henry more than 
any one single factor that revealed 
to Madison and Washington the fact 
that the Constitution then was defi- 
cient in the guarantees by which a 
people’s safety could be assured, and 
that the Bill of Rights must be im- 
mediately appended; and we forget 
that although Patrick Henry literally 
frightened George Washington—if 
George Washington could be fright- 
ened—when Patrick Henry was op- 
posing the Constitution, after the 
Constitution had been adopted and 
the Government had been estab- 
lished, George Washington, who was 
not in the habit of giving the high- 
est offices of government to pay for 
political performances in campaigns, 
offered both the Secretaryship of 
State and the Chief Justiceship of 
the United States to Patrick Henry. 
And these proffers were on the 
ground of ability and achievement, 
entirely apart from the admitted 
eloquence, entirely apart from the 
oratory that has become somewhat 
of a legend and, God forgive us, 
something of a phrase and nothing 
more. 

I have no purpose here to prove 
Patrick Henry’s power as an orator. 
That is not my intention. It is 
legendary; yet it is remarkable that 
we have almost more authentic man- 
uscripts from Demosthenes and 
Moses than from Patrick Henry and, 
by the way, they began somewhat 
similarly, very incompetent in pub- 
lic utterance. You remember, for ex- 
ample, that Moses, like Patrick 
Henry, began with a timidity almost 
beyond belief and even argued with 
God that he didn’t have the power 
of utterance to proclaim the faith of 
his people at the court of Pharaoh. 
Yet Patrick Henry attained superb 
competence of oratory; his position, 


I think, will never be shaken. 

Mr. Jefferson said one very curious 
thing about Patrick Henry. It strikes 
me as an enigmatic, but definite, 
tribute to him. Mr. Jefferson said 
of Patrick Henry: “When he had 
spoken in opposition to my own 
opinion he produced so great an 
effect that 1 myself have been de- 
lighted and moved. I ask myself 
when he speaks: ‘What the devil has 
he said?’ I could never answer that 
question.” 

That is not one of the essential 
qualities of the great orator, that 
nobody has been able to recapture 
what he said when he got through; 
but it was Mr. Jefferson, in a far 
less critical mood, who said that 
Patrick Henry spoke as Homer wrote. 

I think too we can bring him back 
to life by remembering that the men 
who spoke of Patrick Henry’s incon- 
sistency overlooked one fact, that he 
not only made a great contribution 
to freedom, manifested a singular 
consecration to freedom, but had a 
great vision of what freedom is. He 
never faltered in his allegiance to it 
and I don’t think his eyes were even 
clouded. 

It was the principle of freedom 
that excited him and enlisted the 
energies of this marvelous combina- 
tion of mind and voice and person 
that made him probably the most ir- 
resistible speaker America has ever 
heard. It was the principle of free- 
dom, because when we come to think 
about it the tyranny against which 
Patrick Henry protested, certainly 
compared to the tyrannies that we 
have known in this horrible age when 
despotism has become uglier than it 
has been for a long time, the tyranny 
of his day was mild. We have had the 
bitterly unfair textbooks, of course, 
but the England that permitted 
Burke and Fox and Pitt to speak 
their very minds could never be in 
the same category of political cruelty 
with the tyrannies against which we 
have struggled. It was probably a 
minor question that aroused Patrick 
Henry to deathless utterance, but the 
principle of freedom was the thing 
in which he was interested. And when 
the principle was violated the degree 
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of the violation was not the point 
that commanded his enormous en- 
thusiasm. I suppose if he had one 
thing to say to us today it would be 
about the principle of freedom, and 
perhaps with this further thought 
that the subtleties of despotism for- 
ever challenge the mind as well as 
the courage of the free man: the sub- 
tleties of despotism, because despot- 
ism can wear many vestments and 
some of them can be glamorous and 
attractive. 

We like progress as we call it, but 
we must watch for the subtleties of 
despotism; the despotism we have 
today—the despotism of today really 
expresses itself on its face in phrases 
of ennobled purpose—the enslave- 
ments necessary to accomplish these 
idealistic things are explained by the 
diabolical promulgation of the phi- 
losophy that the end justifies the 
means, and I don’t know a more 
dangerous philosophy than that. Yet 
there are people who tolerate, de- 
fend, endure, are committed to the as 
yet undetermined fulfilhment of this 
petty dream of heaven to be reached 
only by a totalitarian hell. 

I know of no despotism more ter- 
rible. 

Despotism can sometimes wear 
even the lovely vestments, let us say, 
of the Sisters of Mercy, and again 
use, as the Devil himself would 
cite scripture, the strongest and most 
persuasive slogans of our social ob- 
ligations. 

How grand a thing is security! 
What a beautiful word in its deriva- 
tion, to start with. How exultantly it 
thrills us in the Christ-likeness of 
divine qualities. How can you con- 
ceive of a world without security? 
How magnificent a thing is security! 

A young man starting out in life, 
walking in the fear of God and in the 
discharge of duty, reaches his hand 
even across some chasm to a girl, 
whatever may be the width of that 
chasm, and with clasped hands they 
go down the years, living for them- 
selves and their children and their 
grandchildren, thank God, and for 
eternity. When the Great Teacher 
sought to show us the nature of God 
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and heaven he used as comparable 
symbols the family figures, father 
and mother and brother and sister. 

How beautiful is security and how 
dangerous is a despotism in which 
security becomes translated by law 
into a security that goes far beyond 
social obligation for the unavoidable 
circumstance and undertakes to give 
people security that they have not 
earned! 

Someone has said that the best 
test of a people is their behavior after 
the close of a tremendous war, 
whether it is victorious or defeated, 
successful or unsuccessful, when the 
stimuli to expanded industry no 
longer exist, the emotional strain is 
gone, the shooting and the tumult 
die; then you find out what kind of 
people they are. 

I like to think that one of the 
greatest generations of people that 
ever lived in the world were the 
Southern people after the war of 
the 60’s which they lost completely. 
Defeated, their money gone, their 
centers of credit gone, their processes 
of earning wealth gone, their citizen- 
ship and legal rights denied, a de- 
pendent and primitive people lodged 
upon them for support and some- 
times exalted above them in author- 
ity, they went to work. 

I am very proud, not that we lost 
the war—I am glad we lost the war, 
so far as that is concerned—but I 
am very proud that under that ter- 
rible test, the generation ahead of 
mine, including my parents, proved 
themselves to be people like that. 

The story was not so happy after 
World War I, which was a victorious 
war. I read a history of the United 
States after the ’60’s and when the 
historian came to the summary of 
1920 he gave that chapter this head- 
ing: “The Renunciation of Respon- 
sibility”. 

It was a great story after the Revo- 
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lutionary War because the best men 
and the best minds in this country be- 
came tremendously concerned about 
government, differing as they did, 
but passionately apprehensive and 
unselfish as to what kind of social 
order should flourish under their 
government. The best minds in the 
country realized that the greatness 
of America was not merely that we 
won that war, but that after the 
war the principle of freedom was 
incorporated in a great nation. 

And the story after our war re- 
mains to be written. One man has 
already said that the chapter—five 
years of that chapter have gone now, 
and God grant that he is utterly 
wrong, that he knows not what the 
heading of that chapter will be when 
it is written by some future historian 
—that chapter, he says, will be 
headed: “The Forfeiture of Free- 
dom”. Well, not if Patrick Henry’s 
spirit is here with us. 

Perhaps because I was an English 
teacher—you have surmised that I 
was never a history or a law teacher 
—I find myself to this day caught by 
the unescapable force of a single 
word, aptly used, or maybe of a 
single image created by few words. 
An example occurs to me in a frag- 
ment of Southern poetry. The roman- 
tic tradition of this poem is that it 
was written in about fifteen minutes 
after the wires had carried the news 
of the death of the Confederate gen- 
eral, Zollicoffer; the tradition further 
affirms that the lines were dashed 
off while the presses of a Mobile 
paper waited for some tribute. It 
was Henry Lynden Flash who wrote 
the four verses, beginning with a 
somewhat conventional eulogy to the 
heroism of a man who was always 
first in response to dangerous duty. 

The powerful utterance, it seems 
to me, is in a hint of the entrance 
of Zollicoffer into heaven where he 
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finds 

for his soul’s sustaining, 

The apocalyptic eyes of Christ. 

Just that was his ultimate, ade: 
quate reward, a glance into the pro- 
phetic eyes of his Master. But even 
on earth I have seen apocalyptic 


eyes. 
We who deal in education and you 
who have children and_ grand. 


children will never escape from the 
apocalyptic quality of the eyes of 
the youth with whom we are priv- 
ileged to associate. After this war 
we may have our last chance to write 
a good chapter. Certainly, after this 
war we must hear again the words 
of Patrick Henry that there is some- 
thing sweeter than life and some- 
thing larger than peace, and, if | 
may be bold enough to interpolate, 
something safer than security: it is 
the liberty of every individual as 4 
citizen of a free country and as 4 
child of the Eternal God. 
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by Louis C. Wyman ° of the New Hampshire Bar (Manchester) 


Dollar Shortages and Communism: 


How Much of an Answer Is ERP? 


® Mr. Wyman finds two cruel paradoxes in the European Recovery Program: designed 


to restore shattered European economy and to prevent the spread of Communism, the 


United States is spending billions of dollars that helps drain our own treasury and 


is producing competition for American industry, and, by further weakening our own 


economy, we may find that we have lost the cold war because of the very means we 


used to win it. He questions whether the insurance that we are buying against World 
War Ill is as good as some of the proponents of the Marshall Plan believe. Mr. Wyman 
travelled through eight European countries in the winter of 1948-1949 in his capacity 


as counsel to the Joint Congressional Committee on Foreign Economic Cooperation. 





" Two years ago, so-called bipartisan 
sponsorship in Congress produced 
Public Law 472 of the 20th Congress, 
the European Recovery Program. 
Shortly thereafter, this same Congress 
passed another law appropriating 
nearly six billion dollars from the 
public treasury to Paul Hoffman’s 
ECA, the administrative agency 
established to spend this money. 
While many Congressmen and Sena- 
tors had serious doubts concerning 
the effectiveness of the new venture 
in foreign policy these doubts were 
subordinated to the appeals perhaps 
best represented by Senator Vanden- 
berg’s argument that ERP was a 
“calculated risk’, would cost far less 
than even a few months of war, and 
would so revitalize the peoples and 
economies of participating countries 
as to assure healthy trade prospects 
for many years after 1952. 

Since then, with a few minor 
amendments, additional billions of 
dollars have been voted to keep the 


program going until June of this 
year. Soon Congress will be asked 
for still more billions. The plan is 
to keep on with ERP until 1952, on 
which Target Date, our European 
friends are supposed to be able to 
get along and make both ends meet 
without further gifts from us. This 
policy is basically designed to gain 
political advantage for Western 
Democracy through a process of 
unification of Western Europe that, 
by achieving healthier economies, 
is to encourage independence in 
Europe for those countries that vol- 
untarily participate on a basis of self- 
help and mutual coéperation. 

The plan reads well. There can 
be little quarrel with such objectives. 
Nor is there much room to doubt 
the need for real concern on the 


part of the greatest creditor nation 
surviving World War II that it 
should have able customers on the 
two-way street of international com- 
merce. And being a dollar-rich coun- 


try (passing for the moment the 
dismal national debt) what more 
natural than to turn to something 
similar to international pump-prim- 
ing with dollars? Pump-priming is 
a familiar procedure for Uncle Sam. 
There has been quite a bit of it 
since 1932. And it may be warranted 
—provided there is water in the well. 


Plan Includes 

Twenty Nations 

In setting up the program it was 
made clear in the legislation that 
any country in Western Europe, to- 
gether with its dependent areas all 
over the world, might come in for 
a share of ERP dollars by subscrib- 
ing to a joint program for European 
recovery. A frank appeal was thus 
made to the Russian satellites to 
join the Western Bloc, which most 
if not all would undoubtedly have 
done had they independent pref- 
erance. Still, leaving them out of 
the picture entirely, some twenty 
nations have since banded together 
and formed their own committee to 
divide the dollars among themselves. 
This committee is known as the Or- 
ganization for European Economic 
Coédperation (OEEC) and it has 
elaborate headquarters in Paris. This 
is the chief agency through which 
any real mutual codperation must be 
gained. This is the same group that 
has already estimated that a gap of 
three billion dollars will remain be- 
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Dollar Shortages and Communism 


tween what Europe must import 
from dollar areas and what dollar 
areas will pay for Europe’s exports 
in 1952-1953 after ERP is over. Ob- 
viously something more than ERP is 
in the offing if any real attempt is to 
be made to reduce the 50 per cent 
excess of exports over imports that 
was the pre-World War II pattern. 

I think there are two observations 
that can safely be made right at this 
moment. These are, first, that Europe 
is not going to be independent of 
outside aid by 1952 whether ERP 
is continued as projected or not, 
and, second, that average American 
citizens must face the fact that their 
noses and their pocketbooks will be 
occupied in: the internal affairs of 
foreign nations all over the world 
for many years beyond 1952, if not 
permanently, until such brighter day 
when some semblance of an effective 
world government is in existence. 
This admittedly is pretty much uto- 
pian in concept as long as Com- 
munist Russia plots her world rev- 
olution of the proletariat, specializes 
in manufactured campaigns of ha- 
tred, shoots down unarmed American 
patrol planes and refuses even travel 
within Russia by Western peoples, to 
say nothing of atomic inspection or 
anything approaching a partial del- 
egation of sovereignty. 

The whole European recovery pic- 
ture is unfortunately complicated by 
the knotty thorns of the East-West 
struggle. Time and again when sug- 
gestions directed toward business- 
like efficiency or specific commit- 
ments or more contracts and fewer 
gifts have been made, they have run 
smack against the vulnerability of 
such moves to the Communist prop- 
aganda line that the United States 
is imperialistic. Millions of dollars 
have thus been yielded as sacrifices 
to avoid supposed ill-will. Millions 
given to ERP nations have provided 
means and material for their con- 
tinued trade with the Soviet Union. 
Many of these ERP exports would be 
patently helpful against this country 
if war should come. In fact the whole 
program is one in which none of us 
would invest our own money on a 
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return basis. The Government has 
had to do it with dollars taken from 
us under the taxing power, with the 
claim that since we have the respon- 
sibility for world leadership some- 
thing must be done to exercise this 
leadership and that ERP is it; that 
ERP is the best way to contain Com- 
munism and that we have only two 
alternatives, containment or war. 
Thus, containment of Communism 
has become an intangible but real 
part of American foreign policy, and 
millions of dollars have been spent 
to “educate” the average American 
citizen to support this first prong of 
containment—the European Recov- 
ery Program. Even today the epithet 
of “isolationist”, “reactionary” or 
“blindmen” is quickly fixed to those 
who take a dim view of these out- 
pouring billions although it is com- 
mon knowledge that in many demon- 
strable aspects our Marshall Plan 
spending thus far has been unbusi- 
nesslike to the point of profligacy. 
Some little idea of the amounts in- 
volved can be gained when you con- 
sider that under this program we 
have been giving away tax dollars at 
the astounding rate of $500,000 
an hour! 


ERP Is Not Merely 
Defense Against Communism 


Now, of course, there are other im- 
pelling reasons for aid to European 
countries than mere anticommunist 
defense. It is quite obvious that if 
the dollar is to be a common-denom- 
inator of world trade, those who 
trade with us must have dollars with 
which to buy from us or they will 
soon devise some other basis for 
their currency. In a very real sense it 
is true that if we want to sell instead 
of give, we must buy. Thus, much has 
been made of the “dollar-shortage” in 
Western Europe and of the need to 
rebuild the economies of these coun- 
tries so that they can earn their own 
way by making goods or producing 
raw materials that can be sold in 
the United States. And a goodly per- 
centage of the latest ERP billions 
has gone to build just such foreign 
productive capacities. That is one 
feature of the Recovery Program 


that I hope we shall never lose sight 
of in spite of all the arguments that 
are made with reference to other 
matters—that is, the basic working 
plan designed to build and equip 
factories in Europe that will in turn 
produce either finished products or 
raw material to be sold in America. 
Beyond food, sustenance and foreign 
currency underwriting, this is what 
ERP appropriations are chiefly do- 
ing from here on out in the program, 
In the language of the recent Com. 
merce Mission of ECA, headed by 
Wayne Taylor, the American tax- 
payer’s interests lie in closing the 
dollar gap as soon as_ possible 
through this very process of stimulat- 
ing expansion of exports of goods 
from other countries to the United 
States, helped by expansion of 
United States foreign investment. 
All this would perhaps be splendid 
(so long as essentially noncompeti- 
tive) if it were not for the one 
little difficulty that we are, in the 
process of doing all these things, 
spending more dollars than we have 
coming into the Treasury. It looks 
like seven red billions more this pres- 
ent fiscal year. And just as certain as 
this is the twentieth century, the 
longer we do this the nearer we are 
coming to the dark day of devalua- 
tion of our own United States dollar 
here at home. Holders of insurance 
policies, savings accounts and gov- 
ernment bonds know full well what 
devaluation of our own dollar means 
to their futures and to their chil- 
dren’s futures—if they think about it. 
When we operate in the red in the 
national budget there must either be 
more deficit financing or higher taxes 
—one or the other. There is no third 
way. Under the familiar principles 
of the law of diminishing returns, 
higher taxes would quite probably 
mean less revenue in the long run, 
and more deficit financing means 
an ever-pyramiding national debt. 


Budget Must Be Balanced 

in Next Fiscal Year 

For example, it was long ago openly 
predicted by government leaders that 
the deficit for the current fiscal year 
would likely be more than five bil: 
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lion dollars. This year is now gone 
by as far as present cutbacks go. But 
we must plan for fiscal 1951, and in 
this planning each of us can do our 
individual part by talking this over 
with friends and urging everyone we 
know to demand a balanced budget 
for this next fiscal year. Even a bal- 
anced budget would not mean that 
one cent is going to be paid off on the 
national debt. But it would mean 
that there will be no further mort- 
gaging of our dollars beyond the 
two hundred and fifty-six billion dol- 
lar mortgage of our present national 
debt. 

It is curious that this goliath of 
a budget that we have in this great 
nation should have so many fixed 
demands on it that even the four- 
fold-increased costs of local federal 
government are less than one-quarter 
of the annual cost of taxes. Think 
of it! Out of forty-two billion dol- 
lars, nearly fourteen billions are 
for the military, several for veterans’ 
aid, five and a half for interest on 
the national debt, and seven billions 
lor foreign aid. For all the functions 
of government of the United States 
in this present fiscal year there is less 
than nine billion dollars left. And in- 
terest on the national debt earns 
nobody anything to speak of. The 
Government doesn’t pay taxes! We 
tax ourselves to pay ourselves and 
charge ourselves a pretty penny for 
doing it! It is hardly a_ sensible 
process. 

There is no doubt that as a part 
of our burden of responsibility for 
leadership in foreign affairs we 
should continue to make carefully 
planned “investments” in foreign 
aid in the nature of “inoculations 
against communism”. And we must 
do everything we can to ensure an 
economic environment in which 
these inoculations can “take”. But 
last year we spent $547,000 an hour 
on Western Europe alone. This year 
it is nearly twelve million dollars a 
day, and we have lost China. Not 
that any Marshall plan for economic 
aid to China would have helped 
protect that war-torn country against 
the Russian-inspired, Russian-armed 
Chinese Communist hordes. Far from 






it. Just as General Wedemeyer said 
in his long-suppressed report to the 
President of the United States (orig- 
inally submitted nearly three years 
ago, and not disclosed to Congress 
or the American public until the dis- 
graceful White Paper) the answer is 
almost exclusively military. Rice is 
vital to starving millions, but I sug- 
gest—with no claim to originality— 
that to stop the Russians in the 


Far East, if that is ever to be done _ 


at all, will take an open military 
threat from us. Economic programs 
are not now the answer in the Orient. 
No economic program can ever work 
effectively where men’s minds and 
souls are not free to make a choice. 
One becomes grim in thinking of the 
consequences of the lack of forthright 
American policy in the Far East as 
the lines are drawn in Burma, Indo- 
China, Siam, or India. Let us enter- 
tain no delusions that the present 
Russian government can be trusted 
to go no further, with rubber in 
Malaya, oil in the Dutch East Indies, 
and jewels in Maharajahs’ palaces. 


ERP Is Presently Inapplicable 

to Far Eastern Situation 

ERP has been and still is an expen- 
sive temporary palliative which in 
Europe it is hoped will give the 
patient enough economic strength to 
make a permanent comeback under 
his own power. It is a dollar inocu- 
in areas where there is still 
the luxury of time. It has not struck 


lation 


at the root causes of the European 
them- 
selves are fertile sources of pro-Com- 
munist feeling. It is presently inap- 
plicable to the Far Eastern situation. 
But it violates every tenet of com- 
mon sense to concentrate on surgical 
repair of one leg while the other is 
eaten, perhaps beyond repair, by 
the gangrene of Communism. What 
is to be our policy in the Eastern 
world? Somewhere, 


economic dislocations which 


sometime—and 


the sooner the better for us—this 
great America must be prepared to 
risk World War III by drawing a 
firm line beyond which no further 
Russian-inspired guerrillas, terrorists 
or soldiers will be permitted to pass. 
That line should be fixed, it should be 


Dollar Shortages and Communism 
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definite and the promise to use force 
must be immediately effective if it 
is crossed with military forces. In a 
measure we have done this in Greece 
—with Greek troops and at a great 
dollar cost for a tiny yet strategically 
important country. Until a line is 
drawn it is hard to see a future of 
much progress any- 
where in the Far East or a shield be- 
hind can fashion firm 
ground for economic programs. Be- 
hind that line once drawn by power, 
we must fight the more subtle battle 
for the possession of the minds and 
hearts of men and women yet free to 
make a choice. Without coercion but 
with vigor and careful foresight we 
must slug it out on paper and in de- 
bate with the reds, the pinks, the 
punks and the intellectual visionaries 
whose planning for utopia could 
stand a goodly dose of pragmatism. 
Too many of our foreign policy plan- 
ners fail to take into account the 
tremendous disadvantage we labor 
under in the propaganda theaters. 
Even with Marshall-plan dollars and 


real economic 


which we 
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Dollar Shortages and Communism 


the help of some (but far too little) 
labeling of ERP goods it is now a 
known fact that all too few European 
plain people know the truth about 
American help. There is no room for 
struggle by mind or matter once the 
iron curtain is dropped: Czechoslo- 
vakia, Hungary, Poland—the illustra- 
tions are legion. 


Japanese Occupation 

Presents Dilemma 

Take the Japanese situation. We 
cannot continue to carry the Jap- 
anese economy forever at a charge 
of five hundred million dollars a 
year. Japan must trade somewhere. 
Its people have to eat or there will be 
internal unrest there, in spite of Gen- 
eral MacArthur. So, we started the 
“occupation” and we shall continue 
to foot the bill. But while we do this 
because we know Russia would walk 
in if we walked out, we also know, 
deep down, that we cannot keep 
this up forever. There has got to be 
an end to occupation some day. 
When is that to be—with Russia 
becoming more and more truculent 
and Russian-American relations in- 
creasingly precarious? Containment 
of Communism on the economic 
front is a mighty expensive business. 
Its costs can and will mount to astro- 
nomical proportions if the contain-. 
ment is unbusinesslike. The chief 
valid criticism of ERP is that it has 
been wastefully unbusinesslike. 


We've got to be careful of all these 
bills we’re taking on. Everything can 
be lost, not only to ourselves but to 
all freedom-loving countries, if the 
United States goes broke in this proc- 
ess of building fences for Communist 
fifth columns to burrow under. Com- 
mon sense tells us we cannot even 
continue military spending forever at 
fourteen billions a year. Certainly we 
cannot continue indefinitely spend- 
ing added billions more on foreign 
gifts. One or the other has got to 
yield sometime soon. Which shall 
it be? 

In our democracy each of us is 
certainly entitled to his own personal 
convictions on these questions. There 
are many in high places that sin- 
cerely believe that we should keep 
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on with our foreign giving even if 
it means mounting debt and higher 
taxes here at home. They feel some- 
what as though ERP was political 
insulation against Communist war 
aims and that we should start our 
economy programs in other places 
than at the expense of foreign aid. 
These proponents of foreign eco- 
nomic aid would even cut back 
public works and reclamation proj- 
ects in the United States before 
cutting back present levels of foreign 
giving. 

If the European Recovery Pro- 
gram were a model of administrative 
efficiency, geared to completely sound 
economic methods and practices, and 
if it were reasonably calculated to 
leave Western Europe on two strong, 
fully-nourished, economic feet by 
1952, there might be some added 
weight to this position with the 
thought that we are paying a pre- 
mium on an insurance policy against 
World War III. Subject to the “cal- 
culated risk” of failure, we are doing 
this in a measure, of course. But 
only to a certain extent. For there is 
every likelihood that so long as we 
keep up with billions of free hand- 
outs, for just that long our foreign 
friends will postpone the ugly but 
necessary internal reforms they would 
have to attend to without the props 
of Marshall Plan dollars, e.g., coal 
production in England or genuine 
tax collection in France and Italy. 

Let it be borne in mind that just as 
there is nothing sacrosanct about 
1952, neither is there any golden 
crown of untouchability on the lid 
of foreign appropriations. There is 
ample room to reduce the amount 
of governmental gifts of tax dollars 
to other foreign governments without 
killing either the Recovery Program 
itself or so crippling it as to render 
it completely ineffective. Those who 
maintain the contrary perhaps over- 
look the major premise of propo- 
nents of ERP at its present level that 
industrial targets and established 
OEEC objectives are not themselves 
subject to revision. They can be re- 
vised. There is waste and water in 
the Program that should be squeezed 
out by firm intelligent hands. We 


cannot and should not undertake to 
provide from deficit borrowing or 
higher taxation the means with 
which to enable foreign governments 
to live as they would like to live, 
Surely we are not so vulnerable to 
the emotional appeal of humanitar. 
ianism as to be easily convinced that 
this program, involving billions for 
us but less than 5 per cent of the total 
gross annual product of the partic. 
ipating nations, is either the salva- 
tion of European financial troubles 
or a permanent insulation against 
Communism. 

There is talk of more hundred mil- 
lions to underwrite a revolving Euro- 
pean Payments Union, with new mil- 
lions for backward areas. And Mr. 
Hoffman of Studebaker, U.S.A, 
would keep the tariff walls down and 
let foreign manufactured goods into 
this country (at 1/3 to 1/2 the labor 
cost) even if it means many more 
Waltham Watch cases and subsidies 
to hard-pressed American industries 
to change their line of business. 
Shades of the Brannan Plan! Is there 
any real prospect of occupational or 
removal parity for industry? If there 
is, woe be unto the sore-pressed Amer- 
ican taxpayer for he will have paid 
not twice, but three times for his 
European bounty. 

There are certain fundamental 
propositions that the American peo- 
ple in the protection of their own 
interests here at home should insist 
upon in connection with this busi- 
ness of foreign recovery programs. 
Let me enumerate just a few. 

While we should not, for political 
and economic reasons, go so far as 
to insist that our budget be balanced 
by eliminating all foreign aid, recog- 
nizing that in the interests of our 
own collective security we must con- 
tinue to interest ourselves in the need 
for strong non-Communist nations 
and good customers for our future 
export trade. We nevertheless should 
reéxamine closely the method of the 
program itself, asking: 

A. Are we not spending more than 
is necessary to accomplish basic ob- 
jectives, considering our own astro 
nomical national debt and unbalanced 
budget? 

(Continued on page 508) 
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A Change in the Old Order: 


England Streamlines Her Jury System 


by Barnett Hollander + of the New York Bar (New York City) 


® During the shortage of manpower in the dark days of World War |, England sus- 
pended the grand jury, an institution that dates from the days of Norman England. The 
revival of the grand jury in 1922 proved that it was “effete”, to use Mr. Hollander's 
word, and it was abolished for almost all types of cases in 1933. In 1949, after an- 
other great war, Parliament abolished the special jury—a jury of experts somewhat 
like New York's “blue ribbon” jury. Both these changes were nonpartisan and were 
made with little or no opposition. Mr. Hollander describes their departure in this article. 





# | have used the idiom of the day 
to indicate two great changes: 

1. Abolition of the grand jury 
(with a narrow reservation); 

2. Abolition of the special jury 
(with a vestigial reservation). 

For the purpose, legislation was 
needed; it was nonpartisan. 

The grand jury had once been 
suspended in March, 1917, as a war 
measure. It was revived in February, 
1922, and abolished in 1933.1 

This legislation should be evalu- 
ated by viewing it against the back- 
ground of public opinion in general 
and professional opinion in particu- 
lar. It is not within the planning of 
this article to contrast this legislation 
with possible trends in other coun- 
tries; it is difficult to resist an ex- 
cursion into the fascinating field of 
comparative law.? 

Public opinion is so frequently re- 
flected in satire? that I cannot refrain 
from quoting Sir Alan P. Herbert 
(much better known as A. P. Her- 
bert) in his Uncommon Law; in Rex 
v. The Commissioner of Metropol- 
itan Police, he quotes from the ad- 


dress to the jury of “Mr. Justice” 
Swallow (and therefore a High Court 
judge): 

Gentlemen of the Jury, the facts of 
this distressing and important case 
have already been put before you some 
four or five times, twice by prosecuting 
counsel, twice by counsel for the de- 
fense, and once at least by each of 
the various witnesses who have been 
heard; but so low is my opinion of 
your understanding that I think it is 
necessary, in the simplest language, to 
tell you the facts again. 

However, the author does not sug- 
gest other than the jury’s slowness in 
reaching a just and proper verdict. 
The last sentences of the report of 
this “trial” are irresistible: 

And if you find, as you had better 
find, that ..., then you will return a 
verdict of “Guilty”. If, on the other 
hand, you find that, on the weight of 
the evidence, adding one thing to an- 
other and taking this away from that, 
looking upwards and downwards and 
sideways and all round, they have 
not been guilty of the acts alleged, 
then you will return a verdict of 
“Not Guilty”; and I shall ignore your 
verdict. 

I now turn to quote our revered 
author of The Common Law, Mr. 


Justice Holmes, who (page 124), at 
least inferentially, prefers fact find- 
ing by a judge to a jury: 

A judge who has long sat at nisi 
prius ought gradually to acquire a 
fund of experience which enables him 
to represent the common sense of the 
community in ordinary instances far 
better than an average jury... . Fur- 
thermore, the sphere in which he is able 
to rule without taking their opinion 
at all should be continually growing. 


Jury Is Ancient 

in English Jurisprudence 

Professor Holdsworth, the historian 
of English law, tells us the jury 
method was brought to England by 
the Norman kings‘, nearly a thou- 
sand years ago. Holdsworth points 
out that Fortescue writing in the 
latter half of the fifteenth century in 
praise of the laws of England states5 
the jury system had come to be re- 
garded as the most valuable feature 
of that common law of which all 
Englishmen were proud. Successive 
commentators and judges have con- 
tinued to give like praise*; and for 
the American view, what greater au- 





1. 23 and 24 Geo. V, c. 36. 

2. This being an article for a magazine, | am 
allowing myself a discursiveness and informality 
that would be inept in a law review. 

3. *‘But great satirists have always had a serious 
purpose’’—Lord Justice Atkin. 

4. 1 Holdsworth, A History of English Law (6th 
ed.) 312-313. 

5. Id. at 320. 

6. ‘Fortescue, Coke, Hale, Blackstone and 
Stephen are witnesses whose evidence should be 
conclusive’’—/d. at 348. 
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thority can there be than the Declar- 
ation of Independence, which states 
as one of the “injuries and usurpa- 
tions” by George III: “depriving us 
in many cases of the benefits of Trial 
by Jury.” 

When the bill to abolish special 
juries was reached in the House of 
Lords—one of infrequent opportuni- 
ties for the legal members to speak 
from actual experience — speeches 
were made by Lord Chorley for the 
Government; Viscount Simon, for- 
merly the leader of the Bar and later 
Lord Chancellor; Lord Goddard, the 
Lord Chief Justice; the Marquess of 
Reading; and Lord du Parcq, all 
concurring. Their views of the past 
and present common jury should not 
fail of quotation, even at the expense 
of repetition and tediousness (Han- 
sard, March 8, 1949, House of Lords, 
columns 178-202): 


Lorp Cuoriey: There is no need 
for me to discuss the manifold mer- 
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its of the jury system as developed in 
this country in connection with both 
criminal and civil trials. It has been 
called the palladium of British liberty. 


ViscouNT Simon: . . . the fact that 
you have a number of citizens on a 
jury ... has the result that it tends to 
cancel out or to mellow the isolated 
extreme view which perhaps one man 
would form. [Of course, referring to 
a trial by a single judge. }7 
Continuing and quoting from the 

recent autobiography of Sir Patrick 
Hastings, who had just retired from 
practice after an outstanding success 
of a great many years as a jury law- 
yer (he was the acknowledged leader 
of the common law bar, but did not 
confine himself to jury trials, and 
a former Attorney General), Lord 
Simon read: 


“The jury-box, which is their tem- 
porary home, contains twelve members 
of the most rational and sober-minded 
nation in the world. Their one desire 
is to see that justice, as they under- 
stand it, shall be done between two 
people who have placed themselves 
unreservedly in their hands. They are 
ignorant of law, but in their united 
wisdom they are fully acquainted with 
the dangers and tribulations of ordi- 
nary human life. They are patient and 
generous to the advocates who appear 
before them, but are properly intoler- 
ant of anything which they think is in 
the nature of a trick. They will listen 
at any length to common sense, but 
become restless under verbosity; they 
become irritated by an ill-timed jest, 
and above all they detest the slightest 
attempt to bully either a witness or 
themselves. But as a tribunal for dis- 
pensing justice they are absolutely 
without equal.” 


This very experienced advocate goes 
on: 


“During all the years that I have 
practised before them I hardly remem. 
ber a single instance in which they 
were wrong in the decision which they 
gave. They have often been against 
me, and upon those occasions I have 
been properly annoyed, but upon 
thinking the case over, as I always did, 
in the end I have come to the conclu. 
sion that they were right. Their ver- 
dict may not have been strictly in 
accordance with that which we know 
as the law of evidence, but according 
to the law of justice and common 
sense there was no fault to be found 
with the decision at which they ar. 
rived. I am satisfied that in the end 
twelve ordinary English men and 
women sitting together form the best 
tribunal that civilisation has yet de. 
vised, and any legislator who seeks to 
curtail the activities of juries does a 
great disservice to the nation. 
“I must say that that expresses the 
view that I have been led to form.”8 
American judges and lawyers are 
bound to be surprised by the words 
of the Lord Chief Justice (Hansard 
supra, column 193): “I doubt whether 
there are now one hundred cases in 
a year tried by jury—either special or 
common.” Of course, he did not re. 
fer to criminal cases. His experience 
extends over fifty years, and a Lord 
Chief Justice sits in every kind of 
trial, small amounts as well as large 
amounts, in London and on circuit, 
besides presiding over the Court of 
Criminal Appeal. 

Lord Justice du Parcq hoped that 
juries would more frequently be em- 


ployed and 


I have never felt such complete satis 
faction with the result of cases which 
I have heard as when I had the assist: 
ance of a jury. Sometimes I have hada 
doubt as to the wisdom of my own de- 





7. It is not inappropriate at this point to quote 
Lord Simon on the rarity of challenging jurors in 
England: 

| have often taken a barrister or a lawyer 
from the United States round our courts. The 
thing that astounds him is that one does not 
hear anybody challenge the jury, whereas in 
some parts of the United States there appears to 
be quite an elaborate inquiry first as to whether 
an individual citizen, if he is put in the box, is 

a person who, because of his ancestry, his opin- 

ions, his previous knowledge or his relations, is 

likely to do justice. We never do it in this 
country. | have only once seen a juryman chal- 
lenged in a court. It was in a criminal case. 

Many years ago the late Chief Judge of the 
New York Court of Appeals, Lehman, then a nisi 
prius judge of the Supreme Court of that state, 
with whom | was riding towards home, told me of 
a most surprising incident in his court that day. In 
the library of the New York Bar Association he 
had casually met a British lawyer and had asked 
him to view a New York trial. He had accepted 


that day and was invited to sit on the bench by 
Judge “Lehman. While a jury was being impanelled 
he noticed the lawyer's marked agitation. He 
asked Judge Lehman if counsel was actually going 
to challenge a juror. Judge Lehman with casval- 
ness said that obviously was just what counsel was 
going to do and asked the reason for his surprise. 
The answer was that he knew it could be done in 
England, but in thirty years of practice it was the 
first time he had seen it. 

8. | have been reading another book by Sir 
Patrick, who is also a playwright of stature, jus 
published. At page 228 of Cases in Court, he says 
“An English jury is seldom, if ever, wrong. In my 
opinion twelve ordinary English men and women 
sitting together form the best tribunal that the 
world has ever known'’. Within my experience ¢ 
busy English trial lawyer ‘‘does’’ more trials thon 
his American opposite because trials in England 
are fashioned to take less time, and trial counsel 
will frequently participate to a greater or less e& 
tent in more than one or even several cases thet 
actually on trial. 
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cisions on questions of fact, but I do 
not think I have ever had a doubt as 
to the decision arrived at, when I have 
summed up a case, by a jury. 

He referred to like views of eminent 


and experienced judges. 

During World War I, on the 
grounds of saving manpower, new 
rules were made, so that today juries 
are restricted to actions for libel, 
slander, malicious prosecution, false 
imprisonment, seduction and breach 
of promise. 


Grand Jury Was Abolished 

During World War | 

To repeat, the legislation abolishing 
the grand jury met no party opposi- 
tion. So long ago as 1913, a com- 
mittee for procedural reform recom- 
mended the abolition of the grand 
jury. But not until the economies in 
manpower and in public expendi- 
ture became compelling by World 
War I was the grand jury suspended 
-from March, 1917, to February, 
1922. Thus a period of five years al- 
lowed for trial and error. Agreement 


was general that it wasted the time 
of grand jurors, witnesses, the ac- 
cused, the judges, officials and coun- 
sel, and involved large pecuniary loss. 
Juries, which were introduced by the 
Normans as a body of neighbors 


sworn in,® were constituted into 
grand and petit juries!® and the 
former made up of twelve to twenty- 
three. 

Though now almost academic, it 
is interesting to note that since 1305, 
the King or Crown could only chal- 
lenge for cause’? while the prisoner 
had from twenty to thirty-five pre- 
emptory challenges.'* 

The revival of the grand jury from 
1922 to 1933 proved it was effete.’ 
However, there was reserved by the 
Act treason committed abroad and 
certain offenses in connection with 
official acts. 


Nonpartisan Legislation 

Abolishes Special Jury 

The abolition of the special jury was 
accomplished by nonpartisan legis- 
lation!5, which excepted ‘“‘a City of 
London special jury in a case en- 
tered in the commercial list for trial] 
at the Royal Courts of Justice in the 


King’s Bench Division of the High 
Court”. The “City of London” is 
that square mile of legal entity, a 
city within the London we usually 
refer to, as though “Wall Street” 
were a separate borough of the City 
of New York. 

The “special jury” was constituted 
from those legally entitled to be 
called esquire!*, or those that are 
higher and generally are occupiers of 
the more highly rated residential 
premises or farms, and bankers and 
merchants. 

According to Holdsworth, “Juries 
were summoned from those likely to 
know. Thus we have a jury of Floren- 
tine merchants living in London 
summoned to decide as to an act al- 
leged to have taken place at Florence; 
and a jury of cooks as to the quality 
of food sold”, 

The special jury had its resem- 
blance to the jury of the same desig- 
nation in New York!? and to those 
described frequently as struck or blue 
ribbon juries. The Lord Chief Jus- 
tice stated on the debate that the first 
special jury was sworn in 1645, both 
sides, merchants, having asked for a 
jury of merchants. 

It remains possible to transfer a 
case to London to take advantage of 
the special jury. 

Debating for the Government, 
Lord Chorley made the statement 
that “it is now over thirty years since 
a special jury has in fact been im- 
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panelled to decide a criminal case” 
and Lord Reading pointed out: 

It may be a little ludicrous to pre- 
serve nowadays the question as to 
whether a person shall be a special or 
a common juror, in days when most 
of the people who used to inhabit the 
larger houses are living either in their 
own or some one else’s garage or 
gardener’s cottage. 


It should not be thought that 
juries have been reduced to a single 
class though the recent legislation 
expressly enacts (Section 20) “com- 
mon jury” and “common juror” as 
expressions not to be used. There 
remain Royal Household juries, sher- 
iff's juries, coroner’s juries'S’ and 
petit juries'®. The judge may order 
a jury entirely of men or of women.”° 

In civil actions peremptory chal- 
lenges are not allowed.*! In criminal 
trials the prosecution is not allowed 
any, whereas the accused is allowed 
twenty (in treason thirty-five). Since 
1305 the Crown may challenge for 
cause only.?? 

In felony trials each juror must be 
sworn separately; in other trials three 
or four join in holding the Bible.?* 
The rule of unanimity has obtained 
since 1367.*4 Prior to 1870, to hasten 
their deliberations they could neither 
eat nor drink until they had given 
their verdict.?5 

The Daily Telegraph of London 
of January 27, 1950, gave front page 
prominence to a trial for murder that 
has received wide publicity. The 
judge, like trial counsel, has had 





. 10 Halsbury, Statutes of England, page 45. 

. Id. at 46. 

. Id. at 47. 

. Id. at 56. 

. Id. at 47. 

. 23 and 24 Geo. V, ¢. 36 (Administration of 
Justice Act, 1933). In the debate in the House of 
Lords, a number of the Law Lords made speeches. 
Said Lord Darling (87 Hansard [House of Lords] 
Column 1055): ‘‘With regard to the abolition of 
grand juries, anyone, | think, who has a liking for 
old things must regret to see them go, but one can 
hardly help recognizing that they have survived 
for a long time any real utility . . . they invariably 
act on the advice of the Judge.’ In the Commons, 
Sir Stafford Cripps, then one of the most successful 
King’s Counsel, credited with both learning and 
clarity of mind, said (279 Hansard [House of Com- 
mons] Column 1607): ‘‘This archaic procedure has 
ceased to have any reality in modern days." 

15. Juries Act, 1949, 12 and 13 Geo. VI, ¢. 27, 
in effect October 1, 1949. Id., §18, retained to 
deal with important or difficult commercial prob- 
lems of the financial center of the Empire. 19 Hals- 
bury, Laws of England (2d ed.) 319. 

16. Ten classes are mentioned in the Encyclo- 


paedia Britannica as entitled to be called ‘‘es- 
quire’’. That authority delimits those commonly 
addressed as ‘‘esquire’’ very greatly, admitting of 
the professions only barristers; ‘‘solicitors must be 
content to be known as gentlemen’'—and Ameri- 
can lawyers can salve their susceptibilities; they 
are esquires because of the merger of the pro- 
fessions. 

17. New York Judiciary Law, §749-aa. 

18. Coroner's juries are composed of not less 
than seven nor more than eleven jurors. 19 Hals- 
bury, Laws of England (2d ed.) 281. 

19. Six jurors for coses in lower courts. 

20. Women became eligible in 1919 (Sex Dis- 
qualification Removal Act), though they sat as 
jurors generations earlier. Blakemore v. Blakemore, 
71 Eng. Rep. 769 (1845). Writ de ventre inspe- 
ciendo. Knight Bruce, V. C., ordered: ‘‘Let the 
ordinary course be followed. The jury is a jury of 
women."’ 19 Halsbury 303. 

21. Creed v. Fisher, 9 Ex. 472, 156 Eng. Rep. 
202 (1854). 

22. 19 Halsbury, Laws of England 306. 

23. Id. at 310. 

24. Id. at 316; 1 Holdsworth 318. 

25. Halsbury 314. 


June, 1950 * Vol. 36 457 








England Streamlines Her Jury System 





vast experience in felony trials and 
this trial lasted seven days. The judge 
summed up for three hours, The evi- 
dence was circumstantial and both 
sides called experts. A torso had al- 
legedly been dropped by the prisoner 
from his hired light plane in the 


® The Editors have received a copy 
of the following letter from Edwin M. 
Otterbourg, Chairman of the New 
York County Lawyers’ Association 
Committee on Unlawful Practice of 
the Law and a member of the Ameri- 
can Bar Association’s Committee on 
Unauthorized Practice of the Law. 
The letter is self-explanatory. 

To All Radio Broadcasting Stations in 
New York County. 

Gentlemen: 

The New York County Lawyers’ 
Association, representing some 7,000 
practicing lawyers in the City of New 
York, requests your cooperation in a 
matter of grave public concern. 

Radio programs which give the pub- 
lic authentic general information 
about the law and the principles 
underlying law can be a valuable pub- 
lic service. However, this Association 
has been disquieted recently by com- 
plaints regarding certain broadcasts 
which have seemed to suggest that 
listeners, in dealing with their individ- 
ual specific problems, could rely on off- 
hand information or advice, which was 
offered, or on answers which purported 
to give legal advice in response to 
specific inquiries. 

In several instances such programs 
have sponsored the sale of books pur- 
porting to supply ready answers to the 
various legal questions which may 
puzzle the individual in his daily life. 

It is a fundamental fact in the sci- 
ence of the law that specific advice of 
this kind, which must ignore the spe- 
cial conditions which qualify every 
specific legal problem, may lead the in- 
dividual who follows such advice into 
serious mistakes. The layman may dis- 
cover the truth of this only after it is 
too late. 

A program which is confined to the 
presentation of general information 
about the law can contain much of 
value to the listeners. Such a program, 
however, should never encourage the 
listener to attempt to apply the law 
himself without obtaining profession- 
ally competent personal advice, which 
should be given by the lawyer only 
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Thames Estuary where it had been 
picked up. I quote from the news- 
paper report: 


At 12:30 the jury retired. 

At two minutes past three the jury, 
ten men and two women, filed back. 
Mr. Justice Sellers took his seat... . 


The foreman began to speak. ‘My 


after a careful analysis of a most com- 
plete statement of the specific facts. 

We might point out that a proper 
and complete professional service is 
available to all. The Legal Aid So- 
ciety maintains a staff of lawyers ready 
to provide this service without fee to 
individuals with inadequate income, 
and the bar associations, themselves, 
have established a legal referral service 
where general or specialized advice 
can be obtained at merely nominal 
fee. 

A professional association such as 
this, dedicated to the cause of justice 
and the law, could not do otherwise 
than seek to protect the public, which 
our profession serves, from the conse- 
quences of any form of legal advice, 
which might endanger the welfare of 
the layman. 

The courts have held it to be in the 
public interest to prohibit the giving 
of legal advice and opinions by law- 
yers through publicity mediums. The 
New York Appellate Division, First 
Department, has adopted the following 
rule: 

“Rule 1-A. Advice ‘Through or in 
Connection with a Publicity Me- 
dium. No attorney shall advise in- 
quirers or render an opinion to them 
through or in connection with a 
Publicity Medium. No attorney shall 
advise inquirers or render an opin- 
ion to them through or in connec- 
tion with a publicity medium of any 
kind in respect to their specific legal 
problems, whether or not such at- 
torney shall be compensated for his 
services. Any attorney who violates 
this rule shall be deemed to be guilty 
of professional misconduct within 
the meaning of subdivision 2 of sec- 
tion 88 of the Judiciary Law.” 

In Brooklyn a similar rule has been 
adopted by the Appellate Division, 
Second Department. (Rule 7) . 

When in 1941 the subject was con- 
sidered between the representatives of 
the National Broadcasters and the 
Committee of the American Bar Asso- 
ciation, that Committee gave as its 
opinion that 

“A program should neither give 
nor offer to give legal advice nor by 


Lord, we are not agreed.’ ... 

Replying to the judge, the foreman 
said, ‘I feel that it is doubtful that we 
shall reach a unanimous decision,’ 
The judge told the jury he must dis. 
charge them. 

The jury filed out to a belated 
lunch. While considering their verdict 
the jury do not have refreshment. 

























































title or substance represent or lead 
the public to believe that it ema. 
nates from a court or is a part of the 
judicial system.” 
and reported to the American Bar As 
sociation that 
“As a result of these conferences, 
your Committee has had the assur- 
ance that the National Association 
of Broadcasters, through its many 
members, will cooperate to the end 
that programs will conform to the 
above opinion.” 
(66 A. B. A. Rep. 153, 269 (1941)) 

Obviously, for a man to base his con- 
duct or stake his fortune on advice 
given on a radio broadcasting pro- 
gram, may lead to most unfortunate 
results, whether such advice be given 
by a lawyer or a non-lawyer; if given 
by the latter it may constitute a penal 
offense. 

The public policy of this State re. 
quires a long and thorough training 
in the law as an indispensable prereq- 
uisite to being permitted to practice 
law and give legal advice. The re- 
lationship between an attorney and 
his client is direct and personal, and 
communications between them are 
privileged. In this relationship the 
client has all of the benefits of the 
responsibility of the lawyer who gives 
the advice and further, all lawyers are 
required to conduct themselves in re- 
lation to their clients in accordance 
with rules of ethical conduct, infrac- 
tions of which subject them to dis- 
cipline by the courts. None of these 
safeguards for the public exists where, 
through a publicity medium such as 
radio, someone, either a lawyer or 4 
layman, is permitted as part of 4 
broadcast program to give legal advice 
on specific problems. The situation is 
rendered especially hazardous when it 
is considered that the law in one state 
may be different from the law in an- 
other state. 

The air waves are no respecters of 
state lines. 

We believe that the foregoing state: 
ment may be helpful as a guide to 
broadcasting stations and their spon- 
sors, and this communication is sent 
to you in the hope that we will have 
your full cooperation. 
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Trading with Insurgents: 


The Problems of the Foreign Merchant 


by Robert Delson and Louis C. Bial 


® When insurgents are strong enough to be in de facto control of part of a country 
but have not attained the status of belligerents, the difficult and delicate question of 
tights of the foreign merchant arises. The authors of this article say that it is settled 
international law that he may trade with the insurgents. The authors believe that the 
fact that the de jure government may be physically able to prevent trade in an isolated 
case does not mean that the insurgents have lost control. They criticize the contrary 
decision of the United States and Mexico Claims Commission in the Oriental Navigation 
case. Mr. Delson, one of the authors, is a member of the New York City Bar. His strong 
convictions on the subject were undoubtedly acquired from experience as counsel for 
the Republic of the United States of Indonesia, a position that he still holds. Mr. Bial, 
the coauthor, has practiced law in Germany. He assisted Mr. Delson and Dr. Ali 
Sastroamidjojo, the Indonesian Ambassador to the United States, in preparation of 
the article, “The Status of the Republic of Indonesia in International Law", published 





in the Columbia Law Review for March, 1949. 





" During the last few years events 
in various parts of the world, espe- 
cially in the Near and Far East, have 
aroused international interest in the 
question of the legality of trading 
with insurgents. The problem is not 
new, but in view of its extraordinary 
importance and as it includes ques- 
tions that are not yet definitely 
settled, this article will attempt to 
review the authorities and to arrive 


at some conclusions with respect to 


the issues. 

An insurgency may arise from the 
attempt of a faction within-a state 
to seize power over the whole state or 
from the attempt of the inhabitants 
of a part of a state, as, €.g., a prov- 
ince or a colony, to win independ- 
ence. In either case, if the insurgents 
seize power over a substantial part of 
the national territory, the questions 


arise whether foreign nationals may 
trade with them without violating 
the law of nations or the municipal 
law of the state against which the in- 
surgency is directed, and whether 
such state may interfere with such 
trade under international or munici- 
pal law. 

Where the insurgents have been 
wholly defeated or where they have 
been successful and have seized power 
over the whole state or won inde- 
pendence as a new state, as the case 
may be, the insurgency has come to 
an end. If a new war breaks out 
between the former mother country 
and the former province or colony, 
this is now an international war like 
any other war, not a civil war. The 
problems arising in an international 
war are not within the scope of this 
article.’ If the insurgency amounts 


to civil war, the parties are belliger- 
ents and have the rights of belliger- 
ents, including the right to interfere 
with neutral commerce by establish- 
ing a blockade and by exercising the 
right of visit and search on the high 
seas.” 


Whether Insurgency Is Civil War 

Is Question of Fact 

Whether or not this is the case is a 
question of fact. Recognition of bel- 
ligerency granted either by one of 
the contending parties to the other 
or by third states to the warring fac- 
tions is evidence of the existence of 
a war. However, neither such recog- 
nition nor its absence is conclusive. 
The facts alone are determinative.’ . 
The facts that make a contest a civil 
war were well stated by Secretary 
of State Cass to Mr. Osma, Peruvian 
Minister, in his letter of May 22, 
1858, where he said: 

The situation of the contending 
parties in Peru, and the avowed ob- 
jects of the revolutionary leaders, 
together with the extent of their opera- 
tions, and also the extent and impor- 
tance of the portion of the Republic 
which they occupied and governed at 





1. A recent instance of such a situation is the 
Indonesian war, started by Dutch invasion of the 
territory of the Republic of Indonesia in July, 1947. 
See, Delson and Sastroamidjojo, ‘The Status of 
the Republie of Indonesia in International Law’, 
49 Col. L. Rev. 344 ff. (1949). This war broke out 
ofter the republic had become a sovereign state, 
recognized by many other states including the 
Netherlands. 

2. The Prize Cases, 2 Black 635, 67 S. Ct. 459, 
476 (1863). 

3. Ibid. 
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different periods of the struggle, made 
that contest a civil war.4 

During the last civil war in Spain, 
all the Great Powers refused to recog- 
nize the contending parties as bel- 
ligerents® although there is no doubt 
that the struggle amounted to war. 
Whether, by refusing recognition, the 
Great Powers violated international 
law, i.e., whether belligerents have 
a right to be recognized as such, is a 
question that is not within the scope 
of this article.® 


If Insurgency Is Civil War, 

Both Sides Have Equal Rights 

The belligerent right of blockade has 
been defined as? 

A definite act of an internationally 
responsible sovereign in the exercise 
of the right of belligerency, and in- 
volving in such exercise the successive 
stages, first, of proclamation, secondly, 
of warning vessels, thirdly, of the seiz- 
ure of vessels, and, fourthly, of ad- 
judication of the question of prize by 
a competent court of admiralty. 

Hyde further states:§ 
To get the right of blockade as 
against neutrals it is not necessary 
that the party claiming it should be 
at war with a separate and inde- 
pendent power; the parties to a civil 
war are in the same predicament as 
two States which engage in conflict 
and have recourse to arms. 
The same is true as to the right to 
visit and search, which is the right of 
a belligerent only and therefore may 
not be exercised in time of peace.® 

If a state of war exists, both par- 
ties, the insurgents as well as the 
de jure government, have equal rights 
to interfere with commerce of neu- 
trals by setting up blockades. And 
the converse is equally true: they do 
not have the right to interfere with 
neutral commerce except in the case 
of a legally established blockade. On 
this point there is general agreement. 
As Rougier!® rightly says: 

La controverse n’est possible que 
dans V’hypothése ow les insurgés ne 
sont pas reconnus comme belligérents. 

Therefore, the establishment of a 
blockade implies recognition, by the 
party establishing it, of the bellig- 
erency of the other party.1! This is 
because the declaration of a blockade 
without recognition of the other 
party’s belligerency would be tanta- 
mount to the announcement of an 
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intent to commit illegal, if not 
criminal, acts (piracy) . 

There exists, it is true, the so- 
called “pacific” blockade. But it is 
generally admitted that this kind of 
blockade is directed only against the 
vessels of the blockaded state and 
that the “pacific” blockader has no 
rights against neutral shipping, ex- 
cept perhaps to turn it away peace- 
fully. Neither the United States nor 
Great Britain has ever recognized the 
right of a pacific blockader to inter- 
fere with neutral commerce. On 
December 21, 1916, Secretary of 
State Lansing declared:!? 

The Government of the United 
States adheres to its traditional posi- 
tion which has heretofore been set 
forth in relation to the Cretan block- 
ade of 1897, and the Venezuelan 
blockade of 1902, that the United 
States does not concede the right of a 
foreign power to interfere with the 
commercial rights of uninterested 
countries by establishment of a block- 
ade in absence of a state of war.18 
Hackworth'* says, referring to 

pacific blockade, that there is nothing 
exceptionable from a legal point of 
view “if no attempt is made to ex- 
tend the measures to citizens and 
property of a third State”. 

Oppenheim-Lauterpacht"® state: 

No unanimity exists as to the posi- 
tion of ships of third States in a case 
of pacific blockade. Some _ writers 
maintained that they must respect the 
blockade, and that the blockading 
State has a right to stop those which 
try to break it. The vast majority of 
writers, however, deny such a right. 
There is, in fact, no rule of Interna- 
tional Law which could establish such 
a right, as pacific (in contradistinction 
to belligerent) blockade is merely a 
matter between the conflicting parties. 
The declaration of the Institute of 





International Law contains, therefore, 
the condition: “Les navires de pavillon 
étranger peuvent entrer librement 
malgré le blocus.” 
The de jure government will often 
deny any intent of establishing a 
blockade, e.g., because it does not 
wish to recognize, by implication, the 
belligerency of the insurgents.1¢ 
But the right to interfere with neu- 
tral commerce even in case of civil 
war is not properly exercised unless 
a blockade is proclaimed with all its 
consequences, including recognition 
of belligerency. International law, 
like common law, does not permit 
anyone to take inconsistent positions, 
It tells the state: either you admit 
that a state of war exists, and in this 
case you may exercise belligerent 
rights, or you deny the existence of 
a war, and in that case you cannot 
claim belligerent rights. Therefore, 
if a de jure government wishes to 
hinder neutral commerce with in- 
surgents but does not want to recog- 
nize the insurgents as belligerents, it 
cannot base such interference on 
international law. 


May Interference Be Based 

on Municipal Law? 

The question, and this is the heart 
of our problem, remains whether 
such interference may be based on 
municipal law. Oppenheim-Lauter- 
pacht!? state very correctly, referring 
to insurgency not amounting to civil 
war: 

A blockade instituted by a State 
against portions of its own territory 
in revolt is not a blockade for the pur- 
pose of settling international differ- 
ences. It has therefore in itself nothing 
to do with the Law of Nations, but is 
a matter of internal police. 





4. 1 Moore's Dig. 43. 

5. Lauterpacht, Recognition in International Law 
(1947) 235. 

6. Cf. id. 236-238; 1 Hyde, International Law 
(2d ed. 1947) 200. 

7. 3 Hyde, op. cit. supra note 5, 2183. 

8. Ibid. 2186. See also Pleadings by Mr. Evarts, 
Attorney for the U. S. Government, in Prize Cases, 
supra note 2 at 465, and cases there cited. 

9. Opinion of the Solicitor for the Department 
of State, January 9, 1924, as quoted in 2 Hack- 
worth Dig. 663 f. 

10. 1 Hyde, op. cit. supra note 5, 200. See also: 
New York Times, June 21, 1949, Report from Wash- 
ington on ‘War Acknowledgment Seen'’, reading 
as follows: ‘‘State Department experts on inter- 
national law expressed an off-hand view today 
that the Chinese Nationalist’s blockade declaration 
carried all the earmarks of an acknowledgment 


that war exists in name, as well as in deed." 

11. Les guerres civiles et le droit des gens (1903) 
298-299. 

12. For. Rel. 1916, Supp., 105. 

13. For the Cretan and Venezuelan blockades 
mentioned in this declaration, see 7 Moore's Dig. 
139. 

14. Memorandum of the Legal Adviser of the 
Department of State, January 29, 1932, 6 Hack- 
worth Dig. 156 f. 

15. 2 Oppenheim-Lauterpacht, International Law 
(6th ed. 1940) 120. 

16. If the insurgents do so, they usually claim 
to be belligerents setting up a blockade, no other 
justification of their act being imaginable. Regard- 
ing the validity of blockades set up by insurgents, 
cf. 7 Hackworth Dig. 169 f., 2 id. 695 ff.; 3 Hyde, 
op. cit. supra note 5 at 2183 ff. 

17. Op. cit. supra note 14, at 119, note 1. 
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The restrictions imposed under 
municipal law often take the form 
of a legislative or administrative act 


P of the de jure government closing 


one or more ports occupied by the 
lala i.€., prohibiting neutrals 
from entering such port or ports for 
the purpose of trade. Sometimes such 
‘restrictions may take more subtle 
forms, e.g., by requiring special li- 
censes, or the payment of special 
taxes or duties; the restrictions also 
may take the form of trade, customs, 
currency exchange, sanitary or any 
(other regulations, making the trading 
with the insurgents impossible or 
more difficult. 

| The validity of such acts has been 
)aserted by some authors. Thus, 
| Politis!8 states: 

Tant que V'insurrection n’a pas pris, 
par la reconnaissance des insurgés en 
qualité de belligérents, un caractére 
international et reste une lutte pure- 
ment interne, le gouvernement légal 
peut fermer tout ou partie des ports 
du pays par la voie d’autorité, par 
mesure de police, sans y établir, a 
proprement parler, un blocus. 


tar ID 


This has never been the point of 





view of the United States. Under the 
heading “Civil Strife—Closure of 
ports held by insurgents”, Hack- 
worth?® quotes the following passage 
of a telegram addressed by Acting 
Secretary of State Wilson to the 
chargé d’affaires, Schuyler, on Octo- 
ber 23, 1912: 

As a general principle a decree by a 
sovereign power closing to neutral 
commerce ports held by its enemies, 
whether foreign or domestic, can have 
no international validity and no 
extra-territorial effect in the direction 
of imposing any obligation upon the 
governments of neutral powers to 
recognize it or to contribute toward 
its enforcement by any domestic action 
on their part. If the sovereign decree- 
ing such a closure have a naval force 
sufficient to maintain an_ effective 
blockade and if he duly proclaim and 
maintain such a blockade, then he 
may seize, subject to the adjudication 
of a prize court, vessels which may 
attempt to run the blockade. But his 
decree or acts closing ports which are 
held adversely to him are by them- 

“selves entitled to no international 
respect. The Government of the 
United States must therefore regard as 
utterly nugatory such decrees or acts 
closing ports which the United States 
of Mexico do not possess, unless such 
proclamations are enforced by an 
effective blockade. 


This United States view was ex- 
pressed by the Department of State 
on many occasions, as cited by 
Moore?° and Hackworth 1, referring 
to incidents that occurred in Haiti 
(1908), Nicaragua (1910), Haiti 
(1914), Santo Domingo (1914), 
Mexico (1912), Brazil (1932) , Spain 
(1936) and, most recently, in the 
Department of State’s note to China 
of June 28, 194922. 


The British point of view is well 
illustrated by the following quotation 
from Smith:78 


The only difference between a 
recognized war and an unrecognized 
revolution is usually to be found in 
the treatment of neutral commerce at 
sea or in port. If no war is recognized, 
the normal relations of peace are pre- 
sumed to continue between the legiti- 
mate government and foreign States. 
From this it will follow that foreign 
shipping will enjoy its normal right of 
innocent passage through territorial 
waters and is entitled to claim such 
access to the ports as is provided for 
by the commercial treaties in force. 
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Louis C. Bial was born and educated in 
Germany, studying law at Freiburg, Mu- 
nich and Frankfurt-am-Main. He left Ger- 
many in 1933, residing in Paris and Havana 
between 1933 and 1945. He obtained his 
LL.B. at Brooklyn Law School in 1947 and 
passed the New York bar examination 
shortly thereafter. He is the author of 
Vergeltung und Wiedergutmachung in 
Deutschland (1945) and a number of other 
publications and articles on international 
and foreign law. 





Even some South American jurists, 
usually most favorable to the rights 
of de jure governments in cases of in- 
surrection, so frequent in that region, 
have adopted this view. Podesta 
Costa** states: 

Cuando el gobierno constituido ha 
perdido el ejercicio de la soberania 
sobre determinada zona, no puede, a 
titulo de la soberania eminente que 
conserva, obligar a la comunidad 
internacional a tener por clausurada 
dicha region. 

The rule is usually traced back to 
a statement made by Lord Russell on 
June 27, 186175, but it is actually 
much older. In 1834 and 1835 an 
insurrection broke out on the coast 





18. Le probléme des limitations de la souver- 
aineté et la théorie de I’'abus des droits dans les 
rapports internationaux, Rec. des Cours, 1925, 
1, 1, 94. 

19. 7 Dig. 166. 

20. 7 Dig. 803-820. 

21. 7 Dig. 126-127, 166-168. 

22. 21 Dept. of State Bull. 35 (1949). 

23. *‘Some Problems of the Spanish Civil War'’, 
18 Br. Y. B. Intl. L., 17, 23 (1937). 

24. Ensayo sobre las luchas civiles y el derecho 
internacional (Buenos Aires 1926) 136. 

25. Quoted in 7 Moore's Dig. 809. 
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of Portendick in French West Africa. 
An English vessel, the Elisa, which 
came there to trade with the in- 
surgent natives, was turned away by 
a French warship and_ thereby 
suffered loss of trade. As the British 
government had not been notified 
of the establishment of a blockade 
by the French Government, King 
Frederick William IV of Prussia, as 
arbitrator chosen by France and 
Great Britain, awarded damages to 
the owners of the Elisa.?6 

A somewhat similar incident is 
reported by Westlake.27 In 1836 
Russia established a blockade of her 
own Circassian coast because the 
inhabitants of that coast had re- 
belled. A British ship, the Vixen, was 
turned back, while ships owned by 
the rebels were seized and confiscated. 
This mild treatment of the British 
ship seems to indicate that the 
Russians were well aware of the fact 
that she was pursuing a legitimate 
purpose in attempting to trade with 
the insurgents. The British Govern- 
ment did not claim compensation, 
so that the question whether a claim 
existed for the mere turning away 
was not decided. 

Another incident of this kind oc- 
curred in 1858 in Peru. In the course 
of an insurrection led by General 
Vivanco, the insurgents occupied 
part of the country including the 
port of Iquique. Two American ships 
were captured by a warship of the 
de jure government while trading 
with the insurgents at Iquique. The 
United States Government demanded 
compensation and an interesting ex- 
change of notes followed in which 
the United States forcefully defended 
its position.28 The parties finally 
agreed on arbitration and chose the 
King of Belgium as arbitrator, who 
however declined to act as such, 
stating in a confidential letter to the 
United States Government that he 
did so because in his opinion he 
would have had to reject the claim. 
This opinion is of course of little 
value as it fails to state the grounds 
upon which it is based. On the other 
hand, the well considered letters 
written by the Secretary of State in 
the matter are of great weight. 
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The view followed by the United 
States may well be regarded as the 
classic doctrine as it finds support 
not only in the authorities above 
cited, but also in many additional 
authorities.?® 

Undoubtedly the rationale for this 
view is that the municipal law of the 
country to which the insurgents be- 
long remains in force in the insurgent 
territory only in so far as the insur- 
gents continue to apply it; for the 
de facto government is the govern- 
ment for all practical purposes, ac- 
cording to the principle so aptly 
stated by Mr. Justice Holmes that 
“sovereignty is pure fact’’$°. To main- 
tain that the de jure government has 
any right to enact or enforce laws and 
regulations concerning trading in 
ports occupied by the insurgents is 
therefore, as Rougier*! rightly stated, 
to misunderstand the concept of 
sovereignty. Therefore, there seems 
to be general agreement that a neu- 
tral shipowner that sends his vessel 
into a port occupied by insurgents 
with the avowed purpose of trading 
with the insurgents does not act 
illegally in disregarding the rules 
established by the de jure govern- 
ment. 

If such neutral trade with insur- 
gents is not illegal, then it would 
seem to be a logical conclusion that 
the de jure government has no right 
to interfere with it. 

Some authorities, however, while 
admitting that persons engaged in 
such neutral trade cannot be sub- 
jected to the penalties consequent 
upon blockade violation, never- 
theless maintain the right of the de 
jure government to a limited degree 
of interference, namely, the right to 
prevent ingress and egress provided 
it employs effective means of en- 
forcement. This view has been de- 
scribed by the United States Naval 
War College®? as “a midway meas- 
ure” between the view of Politis and 
the traditional view. Under the doc- 
trine supported by Politis a simple 
port closure decree of the de jure 
government makes it illegal for for- 
eign ships to enter the ports closed 
and exposes them to the sanctions 
imposed by municipal law if they 


violate a decree, even if the de jure 
government has no control whatso. 
ever in the closed port. Under the 
classic view, such port closure de. 
cree is without effect in insurgent 
held ports, even ‘if supported by 
force, in the absence of a blockade 
jure gentium. Defenders of the com. 
promise view think that, if warships 
of the de jure government are present 
in the territorial waters adjacent to 
the territory occupied by the insur. 
gents and have actual control of 
such waters, the sovereignty of the 
de jure government extends to these 
waters and such government may 
hinder neutrals from violating its 
laws. It may be noted that the propo- 
nents of this view do not assert that 
a blockade under international law 
is established by such port closures, 
and accordingly do not maintain 
that the sovereign is entitled to ex- 
act the penalties consequent upon 
violation of a blockade (such as visit 
and search, capture, and prize court 
proceedings), or that the closure is 
effective outside the territorial wa 
ters. They maintain only that the 
closure is valid as a domestic meas 
ure if enforced by effective means. 
This view was taken by the ma 
jority of the Claims Commission- 
United States and Mexico, 1928, in 
the case of Oriental Navigation Com. 
pany v. United Mexican States.® 
During an insurrection in Mexico the 
insurgents had occupied the port of 
Frontera. The de jure government 
issued a decree prohibiting all ships 
from entering that port. Disregarding 

(Continued on page 517) 





26. Award of November 30, 1843, in Lapradelle 
and Politis, 1 Rec. des Arbitrages Internationoux 
(1905) 525 f. 

27. 2 International Law (1913) 12, note 1. 

28. 2 Moore's International Arbitrations 15% 
ff.; 2 Lapradelle and Politis, op. cit. supra note 
25 at 387 ff. 

29. Cie. Générale des Asphaltes de France 
Venezuelan Arbitrations (Ralston's Report) 33! 
(1903); Orinoco Asphalt Case, (loc. cit. 586; De 
Caro case, loc. cit. 810; Martin Case, loc. cit 
819; Wilson, 1 Am. Jour. Int. L. 55 (1907); Borch 
ard, The Diplomatic Protection of Citizens Abroad 
(1915) 181; Ralston, The Law and Procedure © 
International Tribunals (1926) 406-408; Hall, In 
ternational Low (8th ed. 1924) 42. But see as sup 
porting Politis’ view: Orinoco Steamship Co. 
Venezuelan Arbitrations (Ralston’s Report) 95 (1903) 

30. American Banana Co. v. United Fruit Co 
213 U. S. 347, 29 S. Ct. 511 (1909). 

31. Op. cit. supra note 11 at 301. 

32. International Law Situations (1938) 94. 

33. 23 Am. Jour. Int. L. 434 (1929). 
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The International Bar Association: 


Its Establishment and Progress 


by Robert Nelson Anderson - of the District of Columbia Bar 


§ The organization of the International Bar Association in 1947 was the culmination 


of over a decade of work and planning in which the American Bar Association played 
a leading part. Mr. Anderson's article tells the story of the founding and growth of 


this young organization. 





"The American Bar Association 
may well take pride in the develop- 
ment and progress of the three-year- 
old International Bar Association for 
it was under the auspices of our As- 
sociation that the new organization 
came into existence. 

The establishment of the Interna- 
tional Bar Association was a natural 
outgrowth of those forces in the 
world both scientific and social that 
each year were striking down the bar- 
tiers of distance and prejudice. For 
at least a decade and a half prior to 
the inaugural meeting of the new 
association in New York City in Feb- 
tuary, 1947, there had been a grow- 
ing interest on the part of lawyers 
tverywhere in the development of 
some form of affiliation among all 
the national bar associations of the 
world. Indeed, it was high time that 
the legal profession turned its atten- 
tion to this important problem, for 
it was one of the few professions that 
had at that date failed to develop 
‘ome type of association among its 
national organizations. 

Perhaps the slow development of 
an organization of the legal profes- 
sion on a world-wide scale may be 


attributed to the fact that it was only 


during the generation immediately 
preceding 1932 that the movement 
for the organization of the national 
Bars themselves within the respective 
countries of the world had made any 
real progress. Previous to this period, 
only in a few nations was the legal 
profession then completely organized 
both as to personnel and geographi- 
cally. From earlier times the five or 
more branches or groups profession- 
ally concerned with law and justice— 
advocates (barristers), attorneys (so- 
licitors), judges, professors, notaries 
and prosecutors—found themselves 
developed separately. Moreover, even 
the advocates, who were among the 
first to organize, did not form orig- 
inally, as now in England, a single 
national Bar; they were grouped in 
local geographic units such as cities 
and provinces with the Bar of the 
capital city as the dominant one. 
During the generation preceding 
1932, this aloofness was being over- 
come and by that year the move- 
ment for national organization had 
spread so that there were approx- 
imately forty-three national bar as- 
sociations in as many nations of the 
world. There was then a tendency, 
though slow, to bring together into 


one body the advocates, the attorneys 
and other branches. Today, with the 
possible exception of those countries 
behind the iron curtain, it is safe to 
say that practically every nation of 
the world has its national bar asso- 
ciation. 

In August of 1932 representatives 
of the American Bar Association at- 
tended an International Congress on 
Comparative Law at The Hague, 
Netherlands. In the succeeding Oc- 
tober, our Association, meeting at 
Washington, D. C., adopted this rec- 
ommendation of its Executive Com- 
mittee: “As a result of the report of 
the American Bar Association to the 
International Congress of Compara- 
tive Law at The Hague, your com- 
mittee recommends the appointment 
of a special committee to consider 
the question of international Bar 
relations.” The special committee 
was appointed and the late Dean 
John H. Wigmore was named its 
chairman.! 


Wigmore Committee 
Studies Problem 


A survey? made by Dean Wigmore’s 
special committee, which was pred- 
icated upon a questionnaire sent to 
fifty-five countries, revealed that in 
the year 1934 there existed through- 
out the world four professional 





1. 57 A.B.A. Rep. (1932) pages 37, 356. 
2. 58 A.B.A. Rep. (1933) pages 191, 472; 59 
A.B.A. Rep. (1934) pages 216, 620. 
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The International Bar Association 


bodies or legal groups having the 
designation ‘Internationa!’ in their 
names.* Three of these were based 
on individual membership; one of 
them was based on delegations from 
organized Bars. Only two of these 
professional bodies listed by Dean 
Wigmore’s committee need any par- 
ticular mention.* 


The first is the “International Law 
Association”, which was formed in 
1873. In 1934 it had an individual 
membership of some 2,500 located in 
some twenty-five countries. It meets 
annually in different capital cities 
and publishes annual volumes of its 
proceedings. Its meetings concern 
themselves mainly with programs of 
specific topics of substantive law. It 
has had a meritorious record. The 
Forty-third Conference of the Inter- 
national Law Association was held 
at the University of Brussels, Bel- 
gium, August 29 to September 4, 
1948. 


The other organization listed by 
Dean Wigmore’s committee that 
should be mentioned is the “Inter- 
national Union of Advocates” (Un- 
ion Internationale des Avocats), 
which was founded in 1928, adopted 
its constitution in 1929 and received 
a charter from the King of Belgium 
on January 20, 1930, under the Bel- 
gian law of October 25, 1919, per- 
taining to international associations. 
In 1934 its corporate domicile was 
Brussels. The Union was the only 
one of the four professional bodies 
listed by Dean Wigmore that was 
organized on a representative basis, 





i.e, membership of organized Bars 
that send delegates to annual meet- 
ings.5 Its delegates met annually in 
different countries and published its 
annual proceedings. In 1934 its mem- 
bership represented the Bars of fif- 
teen nations and unofficial observers 
from three or four other Bars in- 
cluding the English General Council 
of the Bar and the American Bar 
Association. 


Committee Recommends 

Affiliation of Bars 

In submitting its final report® to the 
American Bar Association in 1934, 
Dean Wigmore’s special committee 
concluded that the time was ripe for 
some sort of affiliation among the or- 
ganized Bars of all nations and that 
the most suitable nucleus for such 
an affiliation then in existence was 
the Union Internationale des Avo- 
cats. The committee thereupon rec- 
ommended that a special committee 
of five or more be appointed by the 
President of the American Bar Asso- 
ciation to meet at some suitable time 
and place with the Executive Com- 
mittee of the Union Internationale 
des Avocats to confer as to the pos- 
sibility of affiliation with the Union. 
This recommendation was adopted’ 
at the Annual Meeting of the Asso- 
ciation on August 31, 1934, and a 
committee was appointed. 

By report dated July, 1936,§ this 
committee agreed with the conclu- 
sion expressed by the Special Com- 
mittee on International Bar Rela- 
tions that at that time the Union 





sented the most suitable nucleus for 
an affiliation among the organized 
Bars of all nations, and thereupon 
recommended to the American Bar 
Association that the matter of affilia. 
tion with the Union be duly ap. 
proved, subject to termination of 
the relationship at will. This recom. 
mendation was adopted by the House 
of Delegates of the American Bar 
Association at a session held August 
28, 1936.° 

On September 8, 1938, the Union 
Internationale des Avocats held its 
ninth! and what was destined to be 
its last Congress or annual meeting 
for a period of ten years,!! at Buda. 
pest, Hungary. Fifteen of its national 
bar members, including the Ameri- 
can Bar Association, were represented 
by official delegates. The remaining 
member Bars, six in number, sent 
excuses. The German Bar sent two 
observers, and the English Bar, 
which had regularly sent observers, 
was prevented from doing so by un 
foreseen circumstances. 

The Congress of the Union for 
193912 was to have been held in 
Warsaw on September 12 of that year, 
but war descended on Poland a short 
time before and the meeting never 
materialized. The President of the 
Union, one of the most prominent 
jurists of Warsaw, is Supposed to 
have disappeared, and it is feared 
he was killed in the bombardment 
of that city. 


War Prevents 
Formation of Organization 


From 1939 to June 1, 1944, the war 





3. To this list should now be added the Women 
Lawyers International Association whose European 
Division met at The Hague, Netherlands, August 
14-15, 1948; the International Fiscal Association 
which met in Rome, Italy, October 3-6, 1948; the 
Association Internationale de Droit Pénal which 
became an associate member of the International 
Bar Association on October 20, 1947; and the In- 
ternational Association of Democratic Lawyers 
(Société des Juristes Democrats), which met in the 
Pravnicka Faculta, Prague, Czechoslovakia, on 
September 6, 1948. It has been reported that 
there were three American delegates of the Na- 
tional Lawyers’ Guild and a number of lawyers 
of countries behind the iron curtain in attend- 
ance at the Prague meeting. 

Also in this connection should be mentioned 
other international groups: The Inter-American 
Bar Association, a federation of the member bar 
associations of approximately nineteen of the 
twenty-two American countries, whose constitu- 
tion was signed May 16, 1940, at the close of 
the Eighth American Scientific Congress at Wash- 
ington, D.C., and whose Sixth Conference was 
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Internationale des Avocats pre- 
held in Detroit, Michigan, in May of 1949. 
The Institute of International Law, founded in 


1873 and composed of a limited and carefully 
selected membership of individuals, which met in 
Neufchatel in 1947; the United Nations League of 
Lawyers which was organized on March 30, 1946, 
and whose membership is also on an individual 
basis. 

4. The other two professional groups listed by 
Dean Wigmore'’s committee are (1) the ‘‘Inter- 
national Lawyers Occupational Society’’ (Inter- 
national Anwaltliche Arbeitsgenossenschaft) which 
in 1934 had its headquarters in Vienna and was 
based on individual memberships derived from 
some eighteen European countries, mostly from 
Austria and Germany and (2) the International 
Bar Association which was organized about 1924 
on the west coast of the Pacific Ocean to bring 
together the lawyers of China, Japan and the 
Philippines. Oriental events occurring just pre- 
vious to 1934 put an end to its usefulness in 
that year. 

5. To the Union Internationale des Avocats 
there must now be added as associations organ- 


ized on a representative basis the Inter-Amer: 
can Bar Association, the International Associ 
tion of Democratic Lawyers (both referred to in 
footnote 3, supra), and the International Bar Asso 
ciation itself. 

6. 59 A.B.A. Rep. (1934) 216, 620. 

7. Id. at 217. 

8. 61 A.B.A. Rep. (1936) 846. 

9. 61 A.B.A. Rep. (1936) 273. 

10. Proceedings of the Ninth Congress of the 
Union Internationale des Avocats (Document No 
15); 25 A.B.A.J. 433, May, 1939. 

11. The Union Internationale des Avocats held 
its first meeting since World War II at Brusse’ 
on May 8-9, 1948. 








12. Commendable as the activity of the Unior 
Internationale des Avocats was, nevertheless, ' 
lacked a truly world aspect; in fact, its scope 
was somewhat localized since its constitven! 
bodies were principally European. Many ov 
standing Bars of the world, including the Eng 
lish, were not represented officially in i 
councils. 
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cast its long shadow over the minds 
and hearts of men everywhere, and 
lawyers, while still clinging to the 
desire to affiliate with their fellow 
lawyers throughout the world, were 
content to let the problem rest in 
statu quo. On the latter date, how- 
ever, the subject was again taken 
up and discussed at a meeting of the 
Council of the Section of Interna- 
tional and Comparative Law of the 
American Bar Association. During 
the course of that meeting, pursuant 
to a motion made by William Roy 
Vallance of Washington, D. C., Mit- 
chell B. Carroll of New York, the 
Chairman of the Section, appointed 
a special committee to investigate 
and report on the desirability and 
feasibility of the formation of an 
International Bar Association." 


The first report of the special com- 
mittee, known as the Committee on 
the Organization of an International 
Bar Association,'* was filed Septem- 
ber 12, 1944, and was approved un- 
animously by the Section of Inter- 
national and Comparative Law on 
the same date. In regard to the 
desirability of the formation of an 
International Bar Association, the 
Committee said: 


The desirability of the formation of 
a truly international and representa- 
tive bar association is more evident 
now than it was when the American 
Bar Association voted affiliation with 
the present non-operating Union In- 
ternationale des Avocats, on August 
28, 1936. The question does not ap- 
pear to be open to debate. With the 
world plunged into a cataclysmatic 
death struggle, any effort that will 
tend to maintain peace where chaos 
now exists, and which will assist in 
furthering the rule of law as opposed 
to force, cannot be lightly cast aside. 


All other professions, in fact almost 
all other occupations, have found it 
desirable and to mutual advantage to 
develop either through associations, 
congresses or committees some sort of 
affiliation between the national organ- 
izations in their own field throughout 
the world. A fortiori lawyers possess- 
ing the strongest bonds of sentiment, 
public duty, and common experience 
in human nature would find it of 
common benefit to establish and main- 
tain a forum which would permit the 
free discussion of problems of vital 
significance to the profession in gen- 
eral, ; 


More and more the lawyer must 
assume the leadership that naturally 
falls upon him. It is he, with his spe- 
cialized knowledge of the development 
of laws and of government, who must 
assist in solving the great problems 
arising out of post-war readjustments. 
He must lend his support to the estab- 
lishment and continuance of an ef- 
fective international peace among all 
nations, based on law and the orderly 
administration of justice. He must 
encourage the inauguration and main- 
tenance of a judicial system of inter-re- 
lated permanent inter-national courts, 
with obligatory jurisdiction, so as to 
insure the administration of interna- 
tional justice. An active virile Inter- 
national Bar Association would be of 
great assistance in the furtherance of 
these things. 


The committee was also of the 
opinion that the formation of an 
International Bar Association was 
as feasible at the date of its report, 
if not more so, as when affiliation 
was voted with the then existing 
Union Internationale des Avocats 
back in 1936. The world had grown 
smaller apace as a result of stupen- 
dous improvements in the means of 
transportation and communication. 
The effective operation and out- 
standing achievements of the Inter- 
American Bar Association, even in 
total war, bore convincing testimony 
as to the practicality of national 
Bars’ affiliating one with another in 
a world-wide association. While the 
difference between legal systems of 
English-speaking countries and those 
of others is of a fundamental nature, 
there are many pressing and impor- 
tant questions that are of vital and 
common interest to a world of law- 
vers. 


Invitation to Meeting 

Is Extended 

Having succeeded in agreeing upon 
a tentative draft of a proposed form 
of organization or constitution of an 
International Bar Association, the 
committee in the spring of 1946 for- 
warded to the head of the national or 
capital city Bar of each country of 
the world in which one existed a 
copy of such draft together with a 
copy of the resolutions passed at the 
meeting of the House of Delegates 
held in Cincinnati, Ohio, on Decem- 


The International Bar Association 


ber 23, 1945, wherein the American 
Bar Association approved the prin- 
ciple of codperation among the units 
of the organized Bars of the respec- 
tive nations of the world. So encour- 
aging was the response to this com- 
munication addressed to the national 
or capital city Bar of each country, 
that, on motion of Chairman Edgar 
Turlington of the Section of Inter- 
national and Comparative Law, the 
House of Delegates on July 2, 1946, 
authorized the then President of our 
Association, Willis Smith, to invite 
the national units of the organized 
Bar with whom the committee had 
been in contact to send representa- 
tives to a meeting in New York City 
for the purpose of considering and 
agreeing upon a constitution for an 
International Bar Association.!* 
The result of the invitations, 
which were forwarded by President 
Smith in September, 1946, was that 
on October 8 and 9 of that year 
representatives of the national bar 
associations of twenty-one countries 
on five continents met at the House 
of the Association of the Bar of the 
City of New York. Endorsement of 
the proposal for the organization of 
an International Bar Association by 
national bar organizations in ten 
other countries, unable to have 
representatives present, was recorded. 
The representatives present, after 
discussions that occupied two days, 
revised and then accepted in prin- 
ciple the revised draft of a proposed 
constitution prepared by a drafting 
committee consisting of Henry F. 
Butler, George Maurice Morris, Ed- 
gar Turlington, William Roy Val- 
lance and the writer, all of Wash- 
ington, D. C. These representatives 
also appointed a “Committee for Or- 
ganization of the International Bar 





13. This committee consisted of Frederic R. 
Coudert, Sr., New York; John W. Davis, New York; 
Judge Joseph C. Hutcheson, Jr., Houston, Texas; 
Justice Frederic M. Miller, Des Moines, lowa; 
George Maurice Morris, Washington, D. C.; Judge 
Orie L. Phillips, Denver, Colorado; Dean Roscoe 
Pound, Cambridge, Massachusetts; Arthur T. Van- 
derbilt, Newark, New Jersey; and, the writer, of 
Washington, D. C., Chairman. 

14. 69 A.B.A. Rep. (1944) 169. 

15. Proceedings of the Section of International 
and Comparative Law at the Cincinnati, Ohio, 
meeting December, 1945, page 134. 

16. 32 A.B.A.J. 488; August, 1946. 
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Association”’.!17 The Committee was 
directed to send invitations to the 
organized lawyers throughout the 
world to attend in the near future 
a meeting to inaugurate the Inter- 
national Bar Association. 


Inaugural Meeting 

Set for February, 1947 

The Committee for Organization of 
the International Bar Association 
fixed the date of the inaugural meet- 
ing as February 17-18, 1947, and the 
place as the House of the Association 
of the Bar of the City of New York. 
‘Transmitted with the invitation re- 
ferred to in the preceding paragraph 
was a copy of the proposed constitu- 
tion. The national bar organizations 
invited were advised that those ac- 
cepting the invitation would be con- 
sidered the 
organization, 


charter members ol 
At the appointed date and place 
the dreams of forward-looking and 
pioneering members of the American 
Bar Association tor a decade and 
a half were finally realized and 
the International Bar Association 
became a reality. Accepting the 
invitation of the Committee for 
Organization and thus becoming 
charter members were the following 
twenty-three national bar associa- 
tions:!8 Academia de Abogados de 
Quito; American Bar Association; 
Associacién de Abogados de Guate- 
Bar Czecho- 
slovakia; Bar Association of Siam; 
Colegio de Abogados del Distrito 
Federal (Caracas); Colegio de Abo- 
gados de la Habana; Colegio de 
Abogados de Espana; Colegio de 
Abogados de Lima; Colegio de Abo- 
gados del Uruguay; Damascus Bar 
Association; Faculty of Advocates 
(Scotland); Federacién Argentina de 
Colegios de Abogados; General 
Council of the Bar (England); In- 
stituto da Ordem dos Advogados 
Brasileiros; Iranian Bar Association; 
Iraq Bar Association; Law Society 
(England); Law Society of New- 
foundland; Ordre des Avocats de 
Lebanon; Philippine Bar Associa- 
tion; Sociedad de Abogados de la 
Honduras; Vienna Bar Association, 
Lower Austria and Burgenland. 


mala; Association of 
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The purposes of the International 
Bar Association, as stated in its con- 
stitution, are to advance the science 
of jurisprudence in all its phases 
and particularly in regard to inter- 
national and comparative law; to 
promote uniformity in appropriate 
fields of law; to promote the admin- 
istration of justice under law among 
the peoples of the world; to pro- 
mote in their legal aspects the 
principles and aims of the United 
Nations; to establish and maintain 
friendly relations among the mem- 
bers of the legal profession through- 
out the world; and to coéperate with 
and promote coérdination among 
international juridical organizations 
having similar purposes. 

The constitution also states that 
the association is a nonpolitical or- 
ganization.!® Membership is open to 
any national organization of mem- 
bers of the legal profession as defined 
ang includes organizations of “attor- 
neys, counselors, solicitors, barristers, 
advocates, judges, professors of law, 
et cetera”. Individual members of 
the legal profession may be elected 
patrons of the Association and are 
entitled to attend the International 
Conferences of the Legal Profession 
and sessions of the House of Deputies 
and to participate in the symposiums 
of such conferences. Agreements for 
coéperation with other international 
organizations having similar pur- 
poses may be entered into by the 
Association’s Executive Council. 


Offices of Association 
Are in New York City 
The principal offices shall be at or 
near the seat of the United Nations 
(actually 501 Fifth Avenue, New 





Robert Nelson Anderson was named 
Chairman of the Committee for Organiza- 
tion of an International Bar Association 
at a meeting of representatives of the 
world’s national bar associations in New 
York in October, 1946. Admitted to the 
Virginia Bar in 1922 and to the Bar of 
the District of Columbia in 1923, he has 
had experience both in private practice 
and as a government attorney. He has 
been Special Assistant to the Attorney 
General since 1934. A past president of 
the Federal Bar Association, he was the 
representative of that association in the 
House of Delegates of the American Bar 
Association in 1944-1945. 





York City), and the International 
Conferences of the Legal Profession 
shall be at times and places to be 
fixed by the House of Deputies. 
The officers include a President, a 
Vice President for each country 
represented in the Association by 
a national organization, a Speaker 
of the House of Deputies, a Secretary 
General, and a Treasurer.?° 

Now in existence just a little over 
three years, the International Bar 
Association has attained a growth 
and influence far beyond the expec- 
tations of its sponsors. Well over 
one hundred thousand lawyers from 
every continent are now represented 
in the Association. Membership in- 
cludes forty-one of the leading na- 
tional organizations of the legal 
profession from thirty-five countries. 
There is one associate member and 
there are approximately three hun- 
dred and fifty individual patrons. 

A meeting of the First Conference 





17. The names of the members of this Committee 
are listed in 33 A.B.A.J. 125; February, 1947, as 
follows: Chairman Robert N. Anderson, U.S.A.; 
Alfred Body, Australia; Otto Zucker, Austria; 
Ramiro S. Guerreiro, Brazil; C. J. Burchell, Canada; 
Luis Anderson Marua, Costa Rica; Paul J. Edwards, 
Czechoslovakia; Carlos Sanchez y Sanchez, Domin- 
ican Republic; Eduardo Salazar, Ecuador; André 
Prudhomme, France; Maurice E£. Bathurst, Great 
Britain; Octavio Aguilar, Guatemala; Taghi Nassr, 
Iran; Edward V. Saher, Netherlands; Olaf Tellefsen, 
Norway; Alberto Ulloa, Peru; David Avram, Ru- 
mania; Konthi Suphamongkhon, Siam; Bernardo 
Rolland, Spain; Gustavo Herrera, Venezuela. Sec- 
retaries: For North and South America, Amos J. 
Peaslee, U.S.A.; for Europe, Africa, Australia and 
New Zealand, Robert Tenger; for Asia, Konthi 
Suphamongkhon. 


18. At the Atlantic City meeting of the American 
Bar Association on October 29—November 1, 1946, 
the House of Delegates voted that our Association 
accept membership in the International Bar Asso- 
ciation. 33 A.B.A.J. 187. 


19. Contrast this with the polemic aims of the 
International Association of Democratic Lawyers 
(footnote 3, supra) as set forth in a resolution 
adopted at its organizational meeting in Paris, 
October 24-27, 1946. See 33 A.B.A.J. 125; February, 
1947. 


20. Members of the American Bar Association 
now serving as officers of the International Bar 
Association are George Maurice Morris, Speaker, 
House of Deputies; Harold J. Gallagher, Vice 
President; Amos J. Peaslee, Secretary General; and 
Gerald J. McMahon, Assistant Secretary General. 
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of the Legal Profession, under the 
sponsorship of the _ International 
Bar Association, was held in New 
York City, October 19-22, 1947, at- 
tended by deputies from twenty-three 
national bar associations, and by 
fifty-two patrons that were not ac- 
credited as deputies. The working 
sessions were conducted by seven 
symposium groups which made var- 
ious recommendations. At the ple- 
nary sessions, addresses were given 
by many prominent lawyers and 
jurists, including Tappan Gregory, 
then President of the American Bar 
Association; Ivan Kerno, Assistant 
Secretary General of the United 
Nations; Dr. Yuen Li Liang, Director 
of the Division of Development and 
Codification of International Law 
of the United Nations Secretariat; 
W. E. Beckett, K. C., Legal Adviser 
to the British Foreign Office; Judge 
H. I. Lloyd, Legal Adviser to the 
Delegation of Iraq to the United 
Nations, Lic. Miguel Macedo of 
Mexico and Dr. Edward V. Saher 
of the Netherlands. The banquet 
at the Hotel Plaza was an outstand- 
ing event, with addresses by Dr. 
Oswaldo Aranha, President of the 
General Assembly of the United 
Nations; Sir Hartley Shawcross, At- 
torney General of England, and the 
Honorable Tom C. Clark, then 
Attorney General of the United 
States. Robert E. Lee, President of 
the New York State Bar Association, 


greeted the conferees at a reception 
given by that organization. 

From August 15 to 21, 1948, law- 
yers numbering approximately five 
hundred and thirty from fifty-five 
nations gathered, either as official 
delegates of their respective bar 
associations or as patrons or invited 
guests, at the Peace Palace, The 
Hague, Netherlands, for the Second 
Conference of the Legal Profession 
under the sponsorship of the Inter- 
national Bar Association. As evi- 
dence of the interest of the American 
Bar in the new Association, approxi- 
mately sixty-five of these were from 
the United States. The hosts to the 
gathering were the Netherlands 
Government, the Netherlands Bar 
Association, and the municipalities 
of The Hague and Amsterdam. It 
would be difficult to imagine a more 
successful conference. Seventeen sym- 
posium groups conducted the work- 
ing sessions and covered a wide range 
of vital legal problems. Practically 
all these made recommendations for 
future activity in their particular 
field. The two plenary sessions were 
devoted to a discussion of the matter 
of “Restoration of the Law and 
Property Rights after World War II” 
and “‘An International Code of Ethics 
for Lawyers”. Outstanding author- 
ities in the various fields of the law 
and leaders in world thought and 
action spoke and participated in the 
various functions of the conference. 


The International Bar Association 


Great credit is due to the Chairman 
of the Program Committee, Dr. Ed- 


. ward V. Saher of the Netherlands 


Bar Association, the members of his 
committee, and the officers of the 
Association, for the success of the 
meeting. 


The Executive Council of the 
International Bar Association is 
formulating plans for the Third 
International Conference of the 
Legal Profession, which will be held 
this summer at London, England, 
July 19 to 26. Invitations were also 
received from the national bar asso- 
ciations of France, Spain and Leb- 
anon to hold the conference in those 
countries. There is reason to believe 
that this conference will be even more 
important and accomplish greater 
results than its predecessors, and that 
the International Bar Association 
will continue to grow in membership 
and influence. Lawyers throughout 
the world and particularly in America 
realize that “justice under law” is 
the essential ingredient for peace as 
well as order in the world, and their 
increasing awareness of the poten- 
tialities of the organized Bar has at- 
tracted their attention to inter- 
national organizations concerned 
with the law of nations and to inter- 
national organizations of members 
of the legal profession.?! 





21. 33 A.B.A.J. 122; February, 1947. 


NOTICE OF ANNUAL MEETING OF MEMBERS 
AMERICAN BAR ASSOCIATION ENDOWMENT 
® The annual meeting of members of American Bar Association Endowment 
will be held during the week of the Annual Meeting of the American Bar As- 
sociation, September 18-22, 1950, at Constitution Hall, Washington, D. C., for 
the following purposes: 


(1) Acting upon a proposed amendment to the By-Laws, whereby in lieu 
of existing Article VI the following would be substituted: 


The books of account shall be audited annually by Certified Public Accountants and 
shall at reasonable times be open to inspection by any member of the corporation. 


(2) Transacting such other business as may come before the meeting. 


All members of the American Bar Association are members of the Endowment. 
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Wormser on the Law: 


Some Thoughts on Legal Histories 


by Ben W. Palmer ° of the Minnesota Bar (Minneapolis) 


® René A. Wormser's new book, The Law, is an ambitious effort to explain American 
law to laymen. The editors of the Journal assigned the book to Mr. Palmer for review. 
He responded with this essay on legal history, in which he takes issue with some of 
Mr. Wormser's conclusions and discusses the problems of the legal historian and the 
reviewer that seeks to criticize the historian's difficult task. 





® A book review may be a pretext, 
based upon a preface, a pole-axe, a 
collection of pin pricks, or like an 
ecstatic publisher’s blurb. 

It may be a pretext, the book un- 
der review merely the peg upon 
which the reviewer may display his 
own opinions. So Macaulay in the 
Edinburgh Review after three and 
a half pages on one of Milton’s re- 
cently discovered works gave us sixty- 
one pages of Macaulay on Milton. 
After one short paragraphic review 
of two volumes on the Earl of Chat- 
ham, Macaulay entertains us with 
fifty-five pages of his own ideas about 
Pitt. And his fifty-six page essay on 
history does not even mention the 
book under review or name its au- 
thor. This information is relegated 
to a footnote. 

The prefatory book review shows 
such ignorance of the text that 
plainly the reviewer never got be- 
yond the preface. This would be all 
right if he did not seek to convey 
the impression of a complete and 
careful survey of the whole book. 





1. THE LAW. By René A. Wormser. New York: 
Simon and Schuster. 1949. $5.00. Pages 583. 
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He might be justified in saying that 
the preface was enough on _ the 
familiar principle that one need not 
eat all of an egg to know that it 
is bad; but of course a pretended 
reading in full is fraud. The pole- 
axe review is the swift decapitation 
of the author by abusive epithet with 
an assumed air of omniscience and 
omnicompetence. The pin prick re- 
view is also designed to show the 
superiority of critic over author, as 
for example: “On page 271 the au- 
thor says that Lord Coke was mar- 
ried on Thursday. In fact it was on 
Friday. The quotation from Rex v. 
Giblets instead of reading 2 B. & E. 
421, 425 should be 2 B. & E. 421, 424. 
On page 301 it is said that Coke 
rode in the Lord Mayor's procession 
with Sir Randolph Crew. This is an 
error. As the author would have 
known had he taken the trouble to 
read Lady Hatton’s Diary, Coke was 
in Sir Francis Knolly’s coach. And 
furthermore he was wearing a stuff 
gown and not a silk one. Silk gowns 
did not come in until three years 
later. Moreover, the author is wrong 
in saying that on the morning of 


his release from the Tower Coke ate 
ham and eggs. The word between 
‘ham’ and ‘eggs’ in the original Latin 
is not ‘et’ but ‘vel’ and ‘vel’ then 
meant, not ‘and’, as any competent 
philologist knows—or even one hav- 
ing but scant knowledge of English 
history—but ‘or’. So it was ‘ham or 
eggs’ and not ‘ham and eggs’, as the 
author would lead us to believe.” 
And finally, all of us have hurried 
to buy a book hailed by some ecstatic 
reviewer in roseate-contented rather 
than ugly-poleaxe mood as the book 
of the century, only to find it drivel. 


Review Should Ordinarily 

Be Short 

It is as elementary as anything that 
Holmes ever said to Dr. Watson that 
the reviewer should ordinarily limit 
himself to short answers to such ques- 
tions as: What is this book about? 
Who wrote it? What was his com- 
petency? What was his purpose? Was 
his purpose worth while? Did he 
achieve it? Is the book accurate? Is 
it interesting? What about its style? 
How does it compare with other 
available works on the same subject, 
if any? 

And so we come to Wormser on 
The Law.) 

This book is about the laws of 
Moses, the ancient Greeks, the Ro- 
mans, German barbarians and mak- 
ers of feudal law, churchmen and 
the canon law, Bartolus, leaders of 
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the Reformation, Napoleon, the 
common and American and _ inter- 
national law. Its purpose is to give 
laymen “some idea of how the law 
which governs us today came into 
being; how it had its beginning in 
ancient civilizations, how it devel- 
oped, what great personalities helped 
give it shape and substance, and 
some of its major past and present 
problems”. The author of this book 
received his B.S. and LL.B. degrees 
from Columbia, was admitted to 
practice in 1920 and is practicing law 
in New York City. 

This reviewer so detests the cap- 
tious, pin-pricking reviewer, is so 
anxious to avoid injustice to one who 
has attempted a most difficult task, 
that it is with hesitation and only in 
the interest of truth that attention 
is called to what this reviewer re- 
gards as certain errors in the text. 

At the outset of his book the au- 
thor says:? “Nobody knows what the 
term ‘law’ means, anyway. That may 
seem an astounding statement, but 
the fact is that thousands of defini- 
tions of that term have been offered 
and not one has been found wholly 
satisfactory.” If “nobody knows what 
the term ‘law’ means’, an unkind 
critic might well ask how anybody 
could write a book about it. The 
author has evidently fallen into an 
error common to many of those who 
have been influenced by the pre- 
tended new discoveries of the “se- 
manticists” and by relativism. We 
are quite sure that the author would 
defend to the death his “liberty” 
against a foreign invader even 
though there are many varying 
meanings of that word. 


Augustus Caesar 
and the Jurists 


Mr. Wormser says* that the purpose 
of Augustus in licensing selected jur- 
ists was to avoid conflicting opinions 
and end an uncertainty in the law 
that was “distasteful to him”. But 
Schulz says that the emperor’s pur- 
pose “in line with his own scheme 
of government” was to provide 
‘facilities for the princeps incon- 
spicuously and under republican 


forms, to influence the rulings of the 


jurisconsults”.4 Sohm® says it was 
“with a view to restoring the author- 
ity of professional legal opinions, 
and at the same time, very probably, 
to throwing the imperial power into 
fresh relief. . . . Henceforward the 
pontifical college ceased to play any 
part in the shaping of the civil law, 
and the princeps in conjunction with 
scientific jurisprudence . . . assumed, 
to an ever increasing extent, the lead 
in the further development of the 
law”. 

“Soon after the discovery of Amer- 
ica by Columbus” says Mr. Wormser® 
“Pope Alexander VI issued his bull 
Inter Caetera in which he presumed 
to divide the Western Hemisphere 
between Spain and Portugal.” The 
word “presumed” is obviously a 
“loaded” word. It ignores the factor 
of arbitration between two powers 
on the verge of war, and such his- 
torians as Winsor, who says that the 
Pope was appealed to,? and Bourne® 
who wrote that the bull “did not 
divide the world between Spain and 
Portugal, but rather marked out 
regions in which the right of dis- 
covery would give unquestioned and 
final title’. 

Mr. Wormser overemphasizes the 
influence of Voltaire and Rousseau 
on American pre-Revolutionary 
thought.® He says that “Voltaire’s 
work had much to do with preparing 
our educated classes for revolt and 
for their determination to establish a 
secure and progressive government”. 
And he goes so far as to say that 


Wormser on the Law 


“It was from Rousseau that our Dec- 
laration of Independence took the 
principle that ‘all men are created 
equal’”. This came from Locke;!° 
and Carl Becker, the recognized au- 
thority on the Declaration says:'! 
“It has sometimes been assumed that 
Jefferson and his American contem- 
poraries must have borrowed their 
ideas from French works, must have 
been ‘influenced’ by them, for ex- 
ample by Rousseau. But it does not 
appear that Jefferson, or any Ameri- 
can read many French books. So far 
as the ‘Fathers’ were, before 1776, 
directly influenced by particular 
writers, the writers were English and 
notably Locke. . . . If Jefferson had 
read Rousseau’s Social Contract we 
may be sure that he would have been 
strongly impressed by it.” As Catlin 
says,!* “It is a popular error to sup- 
pose any debt to exist upon the part 
of the authors of the American Revo. 
lution to Rousseau or the Encyclo- 
pedists. The debt is all the other 
way.” 

It is true that!? “socialism and 
even Marxism have pointed up many 
social injustices”, But to go on and 
say “It has given us the belief that 
labor is not merely entitled to what 
it can command as a commodity 
subject to the simple law of supply 
and demand but should have a ‘fair’ 
return for its work” is to ignore the 
non-Marxist and nonsocialist liberal, 
Christian and humanitarian demand 
for social justice. Much of that was 
a revival of the medieval concept of 





2. Page 4. 

3. Page 119. 

4. Schulz, History of Roman Legal Science (Ox- 
ford 1946) 112-113. 

5. Sohm, The Institutes (3d ed. Oxford 1926) 
92-93. 

6. Page 186. 

7. 2 Winsor, Narrative and Critical History of 
America (1886) 113. 

8. Bourne, Spain in America (Vol. 3 of Ameri- 
can Nation Series—New York 1904) 31. 

9. Pages 220-224. 

10. 2 Locke, Two Treatises on Government (Every- 
man's 1924) 118-119, 142. 

11. Becker, The Declaration of Independence 
(N. Y. 1942) 27. He does not mention any influ- 
ence by Voltaire. On Locke, see Mott, Due Process 
of Law (Indianapolis 1926) passim.; Maxey, Polit- 
ical Philosophies (N. Y. 1938) 411; Sabine, A 
History of Political Theory (N. Y. 1937) 539; Cook, 
History of Political Philosophy (N. Y. 1936) 545. 

12. Catlin, The Story of the Political Philosophers 
(N. Y. 1939) 318. Voltaire and Rousseau were 
available in America before 1776 (Greene, The 


Revolutionary Generation (N. Y. 1943) 137, but 
on lack of influence, see Adams, Revolutionary 
New England (Boston 1923) 288; Schneider, A 
History of American Philosophy (N. Y. 1946) 47; 
Cook, op. cit. supra note 10 at 643; Walsh, The 
Political Science of John Adams (N. Y. 1915) 210. 
That Voltaire was not a democrat, see Cook, 
op. cit. supra at 665; that neither Voltaire nor 
Rousseau were revolutionaries see Alfred Cobban, 
Rousseau and the Modern State (London 1934) 57. 
My search of the writings of Jefferson and John 
Adams shows no influence of either Voltaire or 
Rousseau. John Adams thought Voltaire ‘‘a little 
cracked"’; that he and Rousseau have shown 
“themselves as incapable of governing mankind 
as the Bourbons or the Guelphs’’; that they were 
totally destitute of common sense. See Koch and 
Peden, The Selected Writings of John and John 
Quincy Adams (N. Y. 1946) 188, 191, 194. Though 
John Adams in 1817 had a word of compliment 
for Voltaire (10 Works (Boston 1856) 257), in 1816 
he spoke of him and Diderot as ‘‘restless, vain, 
extravagant animals" (Id. at 213). 
13. Page 233. 
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the just wage.'4 

Americans Esteemed 

Blackstone's Commentaries 

American veneration for Blackstone 
is said’® to be “strange in view of 
his bitter opposition to the American 
cause”, This overlooks the indispens- 
able value of the Commentaries to 
the practicing lawyer and student, 
the fact that many of Blackstone’s 
Tory utterances outside of the Com- 
mentaries were generally unknown 
at the time in America. Most of all 
it overlooks the great use made of 
Blackstone by the colonists in the 
polemical struggle that preceded the 
appeal to arms.'6 And while it is 
true that Blackstone said’? that to 
deny the existence of witchcraft was 
to contradict the revealed word of 
God, it should be added that Black- 
stone also said!§ “all executions for 
this dubious crime are now at an 
end; our legislature having at length 
followed the wise example of Louis 
XIV of France, who thought proper 
by an edict to restrain the tribunals 
of justice from receiving informa- 
tions of witchcraft”. 

It is true that when a jury in 1735 
acquitted John Peter Zenger in New 
York on a trial for criminal libel 
of the Governor, a precedent was 
established for freedom of the press. 
The Court had charged the jury in 
the face of argument to the contrary 
by Andrew Hamilton of Philadel- 
phia that truth was no defense.!® 
But when Mr. Wormser says that 
“Thereafter, it has been a defense 
to an allegation of libel that the 


statements complained of are the 
truth”, we think he is in error. We 
doubt whether the general verdict 
of the jury would create a precedent 
for appellate courts. In a circuit 
court in New York in 1804 a judge 
charging a jury in a criminal libel 
case said that the truth of the pub- 
lication ought to be considered 
merely as an item to show the intent, 
for there might be cases in which 
the truth of a libel would be no 
justification.2° The theory was as to 
criminal libel that it has “a tendency 
to a breach of the peace, by provok- 
ing the person libelled to break it; 
which offense is the same (in point 
of law) whether the matter contained 
be true or false”’.?21 In People v. Cres- 
well?? in 1804 the New York Supreme 
Court was divided two against two 
as to whether truth was admissible 
as a defense in criminal libel. In 
none of these opinions is there any 
mention of the Zenger case. When 
the change came it was by statute, 
as in Massachusetts in 1827, with 
good motives and for justifiable ends, 
or by constitutional provisions, and 
in England by Lord Campbell's 
similar act in 1843.78 

Passing from Zenger’s free press 
to Patrick Henry’s familiar Stamp 
Act reference to Caesar and Brutus, 
Mr. Wormser says the speaker ut- 
tered his famous words “If this be 
treason, make the most of it”.*4 Here 
he is following a tradition that 
started from john Tyler’s recollec- 
tion of what he heard when eighteen 
years old while standing in the lobby 


of the Virginia House of Burgesses, 
But unfortunately there is no text 
preserved of a single one of Henry's 
speeches.?6 And in 1921 there was 
discovered in the Paris archives of 
the Service Hydrographique de la 
Marine the journal of a French 
traveler that noted?’ that in the Vir. 
ginia House of Burgesses on May 30, 
1765: “One of the members stood 
up and said he had read that in 
former times tarquin and Julus had 
their Brutus, Charles had his Crom. 
well, and he Did not Doubt but 
some good American would stand 
up, in favour of his Country, but 
(says he) in a more moderate man- 
ner, and was going to continue, when 
the speaker of the house rose and 
Said, he, the last that stood up had 
spoke traison, and was sorey to see 
that not one of the members of the 
house was loyal Enough to stop him 
before he spoke so far. Upon which 
the Same member stood up again 
(his name is henery) and said that if 
he had affronted the speaker, or the 
house, he was ready to ask pardon, 
and he would shew his loyalty to his 
majesty, King G. the Third, at the 
Expense of the last drop of his blood 

some Members stood up and 
backed him, on which the afaire 
was droped.” 

When we pass from the Revolu- 
tion to the adoption of the Constitu- 
tion Mr. Wormser says that?§ “It is 
an astounding fact that our Constitu- 
tion was actually imposed upon a 
people against their desire.” It is 
true that James Truslow Adams” 








14. This is inferentially to ignore the whole 
sweep of non-Marxian, nonsocialistic labor move- 
ment, typified in leadership by such a man as 
Samuel Gompers; economists such as John R. 
Commons and Richard T. Ely; church leaders 
such as Washington Gladden, Josiah Strong, 
Francis G. Peabody, Walter Rauschenbusch and 
Msgr. John Ryan, to name but a few; the formula- 
tion of Social Ideals of the Churches by the Gen- 
eral Conference of the Methodist Episcopal Church 
(North) and by the Federal Council of Churches 
in 1908 and subsequent formulations; Pope Leo 
XIII's_ encyclical of 1891, On the Condition of 
Labor; the Catholic Bishop's Program for Social 
Reconstruction of 1919; the Social Justice Program 
of the Central Conference of American Rabbis of 
1920; Pope Pius XI's encycical, On Reconstructing 
the Social Order in 1931. See as illustrative, Crump 
and Jacob, The Legacy of the Middle Ages (Ox- 
ford 1948) 355; Husslein, The Christian Social 
Manifesto (N. Y. 1931); 8 Encyc. Soc. Sci. (N. Y. 
1932) 505-507; Ryan, Distributive Justice (N.Y. 
1927); Bogardus, A History of Social Thought (Los 
Angeles 1922); Peabody, Jesus Christ and the 
Socio! Question (N. Y. 1900); Ferm, An Encyclo- 
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pedia of Religion (N. Y. 1945) 718; St. Thomas 
Aquinas, Summa Theologica, ii, 1513 (Benziger ed. 
1947); Faulkner, The Quest for Social Justice (N. 
Y. 1931); ‘‘The Moral History of U. S. Business’’, 
Fortune 144-149, 155-160 (December, 1949); Jarrett, 
Social Theories of the Middle Ages (Westminster, 
Md., 1942). 

15. Page 304. 

16. See, e.g., Wright, American Interpretations 
of Natural Law (Cambridge 1931) 11; Gettell, His- 
tory of American Political Thought (N. Y. 1928) 74; 
Merriam, A History of American Political Theories 
(London 1920) 48; Lockmiller, Sir William Black- 
stone (Chapel Hill 1938) 173, 266; Warden, The 
Life of Blackstone (Charlottesville 1938) 320 et seq. 

17. Wormser, page 306. 4 Wendell’s Edition of 
Blackstone's Commentaries (1854) 59. 

18. Id. 60. 

19. Wormser, pages 327-328; Rutherfurd, John 
Peter Zenger (N. Y. 1904); Greene, Provincial 
America (N. Y. 1905) 203; 2 Hart, American History 
Told by Contemporaries (N. Y. 1902) 192-199. He 
gives the year as 1734 as does Dean Pound in 
“A Survey of Public Interests’’, 58 Harv. L. Rev. 
909, 914 (1945). 


20. People v. Tracy, 2 Wheeler Criminal Cases 
8 


21. Wendell's Edition of Blackstone, supra note 
17 at 125. See also, 33 Am. Juris. 299. 

22. 2 Wheeler's Criminal Cases 330. Kent and 
Thomson were for its admission; Livingston ond 
Lewis against. The case was ‘‘argued at the bor 
with great ability’, 2 Kent's Comm. (éth ed.) 
1848) 19. 

23. 2 Kent's Comm. 19-24; 33 Am. Juris. 299; 
People v. Simmons and Wheaton, 1 Wheeler Crim 
inal Cases 351 (Recorder's Ct. N. Y. City 1823); 
Barthelmey v. People, 2 Hill 249 (N. Y. 1842); The 
New York statute was 1805, 9 Encyc. Soc. Sci. 433 
See also 13 Encyc. Brit. (14th ed.) 998. 

24. Page 333. 

25. Tyler, Patrick Henry (Boston 1898) at note |, 
page 73. For the growth of the story, see Morison, 
Sources and Documents Illustrating the Americon 
Revolution (Oxford 1923) 15. 

26. 2 Hart, op. cit. supra. note 19 at 203. 

27. 26 Amer. Hist. Rev. 745 (July, 1921). 

28. Page 349; see also page 353. 

29. The March of Democracy (N. Y. 1932) 164. 
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says that “it seems impossible to 
avoid the conclusion that the greater 
part of the people were opposed to 
the Constitution”. But this appears 
to be mere conjecture. It is also true 
that Marshall wrote*® “It is scarcely 
to be doubted that in some of the 
adopting states a majority of the 
people were in opposition”. But 
Andrew C. McLaughlin wrote*! 
“Several conclusions seem reason- 
ably well founded: the majority of 
the people, even when the issue was 
important and had been much dis- 
cussed, were apathetic. .. . The new 
government was set up by men who 
were sufficiently interested to vote. 
The democracy of the nineteenth 
century had not yet arrived”. Cer- 
tainly in the face of ratification, how- 
ever close, those who claim that the 
Constitution was “imposed upon the 
people against their desire” have the 
burden of proof. 


Did Jackson Let Marshall 
“Enforce His Decision’’? 


Mr. Wormser repeats the old asser- 
tion that President Jackson openly 


defied the Supreme Court, saying 
“John Marshall has made his de- 
cision; now let him enforce it’’.? 
Warren says*® “It is a matter of 
extreme doubt, however, whether 
Jackson ever uttered these words. He 
certainly did not, in fact, refuse to 
aid in enforcing the Court's decision; 
and the charge so frequently made 
in modern histories and legal articles 
that Jackson actually defied the 
Court’s decree is clearly untrue”. 


When we come to Lincoln we 
think there are two errors. At least 
we know of no convincing proof of 
the statement®* that in 1863 the 
membership of the Supreme Court 
“was increased to ten, in order to 
give Lincoln a chance to create a 
sympathetic majority”.® “Lincoln” 
says Mr. Wormser®® “was horrified 
at the Dred Scott decision but went 
only as far as to suggest that the 
Supreme Court might do with a 
change in personnel.” His attitude 
was most clearly expressed in his 
Springfield speech June 26, 1857:57 
“But we think the Dred Scott de- 
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cision is erroneous. We know that 
the Court that made it has often 
overruled its own decisions, and we 
shall do what we can to 
overruled.”38 


have it 


Having called attention to some 
of the inaccuracies that we caught 
in once reading this book, we now 
hasten to add a general note of 
praise. Mr. Wormser is to be con- 
gratulated for his courage in attempt- 
ing a gigantic task and one that 
greatly needs doing if the Bench and 
Bar are to have the sympathetic lay 
understanding they need for success 
in their endeavors. No doubt Mr. 
Wormser knew the perils of his task. 
On the whole he has admirably 
achjeved his purpose. For the book 
is clear, terms when first used are 
defined or explained, the general 
balance is excellent, the style is en- 
gaging, and above all the book is 
interesting. Even the well-read law- 
yer will find this summary stimulat- 
ing, informative and an excellent 
addition to his library.%® 
[Copyright 1950 by Ben W. Palmer] 





30. Quoted in Beard, An Economic Interpreta- 
tion of the Constitution of the United States (N. Y., 
1914) 299. 

31. A Constitutional History of the United States 
(Student's ed. N. Y. 1935) 221. 

32. Page 382. 

33. 2 Warren, The Supreme Court in United 
States History (Boston 1923) 210. The decision that 
was referred to was made in 1832. The first ap- 
pearance of the alleged remark was in Greeley’'s 
American Conflict, published in 1864. Greeley 
said he got the story from one who was in Wash- 
ington when the decision was made. 

34. Page 38. 

35. For the situation, see 3 Warren 102, and 
from a hostile point of view, see Myers, History 
of the Supreme Court of the United States (Chicago 
1912) circa 497. | do not find that even he makes 
the charge. 

36. Page 411. 

37. 2 Nicolay and Hay, Works of Lincoln (N. Y. 
1905) 321. To same effect in Chicago, 3 id. 39; 


at Quincy, 4 id. 330; at Alton, 5 id. 68. 

38. We find no reference to ‘‘change in person- 
nel’’ in Beveridge, Herndon, Morse, Swisher, Tar- 
bell, Sandburg, Nicolay, Hay or Angle. Douglas 
did say: ‘‘Mr. Lincoln intimates that there is an- 
other mode by which he can reverse the decision. 
How is that? Why he is going to appeal to the 
people to elect a president who will appoint 
judges who will reverse the Dred Scott decision. 
. . . What man would feel that his liberties were 
safe, his right of person or property secure, if 
the Supreme Bench . . . was brought down to that 
low, dirty pool wherein the judges are to give 
pledges in advance how they will decide all the 
questions which may be brought before them? It 
is @ proposition to make that court the corrupt, 
unscrupulous tool of a political party.’ Quoted in 
1 Barton, Life of Abraham Lincoln (Indianapolis 
1925) 383-340. For a summary of Lincoln on Dred 
Scott, see also Palmer, Marshall and Taney (Min- 
neapolis 1939) 210-214. As to the proposed ap- 
pointment of Chase and Lincoln's question, ‘and 


a little sharply'’, ““Would you have me pack the 
Supreme Court?’’, see 3 Sandburg, Abraham Lin- 
coln: The War Years (N. Y. 1939) 593, and at 
page 599: ‘We cannot ask a candidate what he 
would do; and if we did and he should answer, 
we should only despise him for it.’ 

39. In this reviewer's opinion, Wormser is def- 
initely superior to William Seagle’s The History of 
Law (N. Y. 1941) and to John M. Zane's The Story 
of Law (N. Y. 1928). At page 328, Wormser says 
‘In Connecticut, as late as 1698, lawyers were 
classed, in one law, with drunkards and keepers 
of disorderly houses’’. We have seen this state- 
ment a number of times without citation of au- 
thority, have been unable to find it in the Code 
of 1650, reprinted by Andrus at Hartfort in 1825 
and by Smucker at Philadelphia in 1861; in the 
Book of General Laws of Connecticut’ (Green) 
1673. We suspect that the first man to make this 
assertion may have confused ‘‘barrator’’ with *‘bar- 
rister'’ or there may have been a misprint some- 
where along the line. 


V V hen my Father became a Judge I said to him, “Be 
kind to the young lawyers.” When I became a Judge, 
he said to me, “Be kind to the old lawyers.” 
—Notes of a District Judge, Part II, 


by Claude McColloch 
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= I am just concluding, as this page 
is written, a five weeks’ trip across 
the country, fulfilling the engage- 
ments mentioned in the May issue 
of the JouRNAL. In addition to the 
engagements then referred to it was 
my pleasure to accept invitations to 
address, on April 26, the law students 
at Stanford University, Palo Alto, 
California, Santa Clara University, 
Santa Clara, California, and the 
Santa Clara County Bar Association, 
San Jose, California. 


American Bar Association 

Is Interested in Law Students 

It is most necessary that we, as law- 
yers take an interest in the law 
students. They are the future lawyers 
of the United States and the future 
leaders of the Bench, of the Bar and 
of the political life of our country. It 
is inspiring to see how interested 
these young men are in hearing about 
the work of the organized Bar. I have 
been doing all I can to promote in- 
terest in the American Law Students’ 
Association. It has chapters in more 
than fifty law schools throughout the 
land. It provides an excellent oppor- 
tunity for the law student for the 
right sort of introduction to the prob- 
lems of the legal profession, as well 
as a knowledge of how the organized 
Bar is attempting to deal with these 
problems. This educational program 
should do much to make these young 
men bar association conscious and 
equip them to take part in the 
activities of the Junior Bar Confer- 
ence of the American Bar Association 
and the various state associations 
upon their admission to the Bar. 
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The future of the profession depends 
on these young men. By contact with 
members of the Bar they should 
learn that admission to the Bar is 
not a mere license to carry on a trade, 
but that it is an entrance into a pro- 
fession with honorable traditions of 
service that they are bound to 
maintain. 


Local Bar Associations 
Are Important 


I have, also, greatly appreciated the 
opportunity of speaking to so many 
local bar associations. 

I am convinced that the accom- 
plishment of the vital objectives of 
the organized Bar, such as improve- 
ment of the administration of jus- 
tice, continuing legal education, un- 
authorized practice, American citi- 
zenship, extension of legal aid socie- 
ties, promotion of lawyers’ reference 
service plans and many others must 
depend for their success upon the 
more effective activation of the local 
Bars. The primary purpose of the 
effort to codrdinate the activities of 
the American Bar Association with 
state and local associations is to bring 
about a closer working relationship 
with the local lawyer. There is so 
much talent and influence available 
on the local level. All we have to do 
is to arouse the interest and enthusi- 
asm of such lawyers. We must make 
known to them our objectives. They 
will, I am sure, from my experience 
in talking with these lawyers in the 
many local and state associations I 
have addressed, be eager to assume 
their individual responsibility and 


will gladly lend their assistance in 
our work. 

The American Bar Association and 
the state bar associations can, in most 
matters, only point the way by sup- 
plying some leadership and material. 
We can achieve our greatest success 
only by enlisting the support of the 
thousands of lawyers in their local 
communities. The combined force 
of their influence and assistance, 
when properly directed and chan- 
neled as a public service for the com- 
mon good of the public and of the 
profession, will be irresistible. May I 
urge every lawyer who reads this 
page to reflect deeply on this prob- 
lem. Let him, in his own way, go 
about building up his own local bar 
association into a strong and virile 
association, dedicated primarily to 
the public service. Let him familiar- 
ize himself with the work of the Sec- 
tions and committees of state and 
national associations and then de- 
termine how he can activate his own 
local association to carry into effect 
the objectives of such associations. 
Let him assume a personal responsi- 
bility in establishing a Legal Aid 
Society and a Lawyer’s Reference 
Service Plan in his own local asso- 
ciation. Let him further the work 
of our Committee on American Citi- 
zenship—that is, to teach the respon- 
sibilities and duties of citizenship. 
Nothing can be more important, if 
we are to preserve liberty, than for 
the people to understand what lib- 
erty is and the processes that are 
necessary for its perpetuation. We, 
today face the greatest crises in our 
history. Lawyers alone are trained, 
by experience and knowledge, to fur- 
nish the necessary leadership to safe- 
guard our freedom. Let us discharge 
that obligation. Each local associa- 
tion is urged to contact either the 
president of the state association or 
the state committee on coordination 
of bar activities with the American 
Bar Association, or Robert R. Milam, 
Greenleaf Building, Jacksonville 
Florida, chairman of the Associa: 
tion’s Special Committee on Coordi- 
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nation and Integration of Effort of for the proper administration of is achieved, it will mean that New 
State and Local Associations with justice. It would be a fine thing ifa Jersey has become the first state in 
the American Bar Association. similar effort should be made every-_ which legal aid is available without 
ance in f SEL a where in the United States by all bar cost to every indigent in civil matters. 
Promotion of Law Libraries associations. This is a constructive This program, together with the 
' an Important Task anh ; - 
‘ion and , : L activity than can easily be under- Lawyer Reference Plan, will afford 
in most California hee © PRO RCHPe ONE |) tebe and successfully completed the best possible means to avoid 
by sup- her apencintion,, wish anaes thou- during a single year. government-financed and _ govern- 
raterial. sand members and substantial al ment-controlled legal aid in this 
. SUCCEss vagus dha has the largest oe and country. Such an experiment has 
t of the membership of api 3 bar ——- me or aa mg Wey been started in England and articles 
‘ir local in this any outside of the Ameri. '" Seger! in current local publications in this 
d force | “” Rar eee I have referred in previous issues of country indicate there is much think- 
sistance, It is doing many things for the the JouRNAL to the program of the ing along the line of a similar pro- 
d chan- | benefit of the profession. One, in New Jersey State Bar Association to gram here. We must forestall such a 
he com- | particular, could well be followed extend Legal Aid to every county in program. The independence of our 
1 of the | by all other state and local associa- New Jersey. I am now advised that profession demands it. I urge all 
. May] | tions. I refer to the efforts now being this program is nearing a successful state and local associations actively 
ids this |] made in California to assure that completion. Eighteen of the twenty- to get behind a program in their re- 
is prob- | *dequate law libraries and facilities one counties in New Jersey have al- spective state and local bar associa- 
way, go | are properly provided in every coun- ready organized Legal Aid Societies. tions to extend Legal Aid through- 
ocal bar | ty in that state for the use of the By the time of its annual meeting in out their own states, and also to de- 
d virile | Bench and Bar. These are the tools May it is expected that all the coun-_ velop and extend the Lawyer Refer- 
arily to | of the profession and are necessary ties will have been organized. If this ence Plan. 
amiliar- 
the Sec- 
ate and 
hen de- 
his own 
10 effect 1950 ANNUAL MEETING 
ciations. 
esponsi- Washington, D.C., September 18-22, 1950 
gal Aid 
eference The Seventy-Third Annual Meeting of the American Bar 
“al asso- Association and the Thirty-Second Annual Meeting of The 
1e work Canadian Bar Association will be held jointly, in Wash- 
-an Citi- ington, D. C., September 18 to 22, 1950. Further information 
- respon- with respect to the meetings will be published in forthcoming 
zenship. issues of the Journal. 
~~ Requests for reservations should be addressed to the 
hee Reservation Department, American Bar Association, 1140 
h North Dearborn Street, Chicago 10, Illinois, and should be 
that are b : / 
accompanied by payment of $5.00 registration fee for each 
yn. We, a lige ° . 
gy ap member of the Association for whom reservation is re- 
teal quested. Be sure to indicate three choices of hotels, and 
mpage give us your definite date of arrival as well as probable 
etengln departure date. 
» to safe- 
ischarge Detailed announcement with respect to the making of 
associa- hotel reservations for members of the Association may be 
ther the found in the January issue of the Journal, at page 74. 
ation oF 
dination ALL SPACE AT MAYFLOWER, STATLER, CARLTON 
merican AND HAY-ADAMS HOTELS EXHAUSTED. 
. Milam, 
csonville 
Associa- 
Coordi- 
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a Page Tom Paine! 


On March 27 the Supreme Court affirmed the conviction 
of Eugene Dennis, General Secretary of the Communist 
Party in the United States, for contempt of the House 
Committee on Un-American Activities. Mr. Justice Jack- 
son, concurring in the result, said: 
It is true that Communists are the current phobia in 
Washington. But always, since I can remember, some group 
or other is being investigated and castigated here. At various 
times it has been Bundists and Germans, Japanese, lob- 
byists, tax evaders, oil men, utility men, bankers, brokers, 
labor leaders, Silver Shirts and Fascists. At times, usually 
after dramatic and publicized exposures, members of these 
groups have been brought to trial for some offense. 
The Star Chamber aspects displayed by certain con- 
gressional committee investigators will be deplored 
by the American Bar generally. The public has wit- 
nessed confusing exhibitions of violent and passionate 
temper, appeals to popular or minority prejudices, in- 
citing of deep-seated hatreds, and the imputing of sin- 
ister and perverted motives. Such displays are among 
the techniques used by pettifogging demagogues. 
Charges and criticisms that are unreasoned, hateful 
and malicious will only convince the shallow-minded, 
the prejudiced and the perverse. Such tactics are con- 
demned by the great body of sober-minded Americans. 

If we are to pay more than hypocritical homage to 
the Bill of Rights’ principle of free speech, we must 


474 American Bar Association Journal 


subscribe to that transcendent expression of tolerance 
that Jefferson voiced in his great First Inaugural Ad. 
dress in these words: “If there be any among us who 
would wish to dissolve this Union or to change its 
republican form, let them stand undisturbed as monv- 
ments of the safety with which error of opinion may 
be tolerated where reason is left free to combat it.” 

It gives lawyers an uneasy feeling to realize that a 
man’s good name may be filched from him, his reputa- 
tion attacked in most opprobrious terms, and yet that 
he will be denied an opportunity to put into the com. 
mittee’s record any evidence to refute those charges. 
The result is that a cautious man may be cowed into 
silence. This is censorship of unpopular ideas by the 
majority through the use of intimidation and the threat 
of public castigation. It is even more disturbing to see 
contempt charges predicated upon a refusal by a wit- 
ness, under subpoena, to answer a question on the 
ground that it may incriminate him. This raises the 
shadow of an inquisition. Americans have never ap- 
proved of Torquemada’s tactics. 

The price of free speech is that we shall hear un- 
popular as well as popular truth. If speech is to be 
free, men must be left free to speak slander and false- 
hood; free to give vent to malicious and emotional 
feelings for political and propagandist purposes. In the 
absence of a clear and present danger, the remedy pro- 
vided by the law of defamation has in the past been 
considered adequate. A democracy is based on the as- 
sumption that the people are capable, after hearing 
all sides, of sorting the wheat of truth from the chaff 
of error. If the test of truth is its ability to get itself 
accepted in the competition of the marketplace of ideas, 
truth must expect to be jostled about in that market 
place by defamation, exaggeration, falsehood and prop- 
aganda. Truth will be tough enough to survive the 
jostling. 

Lawyers must be both discerning and courageous 
enough to stand their ground when that jostling reaches 
the point where fundamental constitutional liberties 
are infringed. Their duty is to encourage and to exhibit 
that true spirit of temperate and patriotic consideration 
of the facts which lead to the truth. Members of the 
Bar will best fulfill their traditional responsibility for 
leadership of public opinion if they adopt the middle 
ground of temperate consideration and avoid both hasty 
or radical snap judgments on the one hand and the 
mistaken conservatism of blind obstinacy on the other. 
They will not forget Tom Paine’s warning: “An avidity 
to punish is always dangerous to liberty. It leads men 
to stretch, to misinterpret, and to misapply even the best 
of laws. He that would make his own liberty secure, 
must guard even his enemy from oppression; for if he 
violates this duty, he establishes a precedent that will 
reach to himself.” 
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a A Problem of Coordination 


Is the bar examination process functioning effectively 
in your state? Do your bar examiners keep themselves 
accurately informed regarding current law school train- 
ing? Do the law school teachers keep abreast of the 
particular needs of the profession? Do they check their 
curricula to determine whether or not they are really 
giving a well-rounded course of instruction? These and 
many other questions of vital concern to the public 
and to the profession are considered in a challenging 
and enlightening report prepared by Professor Harold 
Shepherd of the faculty of the School of Law of Stanford 
University as a part of the Survey of the Legal Pro- 
lession pertaining to bar examinations and require- 
ments for admission to the Bar. 

His report is based upon the answers given by several 
hundred bar examiners, law school deans, lawyers, 
teachers and others to searching questions regarding 
the degree of coéperation that exists between the bar 
examiners and the law school teachers in achieving a 
common objective of selecting those qualified and 
worthy to practice law. 

Professor Shepherd’s report invites attention to the 
unpardonable failure on the part of the two groups 
in many states to provide for a free interchange of 
information and discussion of ways and means best 
adapted to integrate their work to achieve this desirable 
objective. 

The report shows that in too many states no effective 
attempt is made to integrate the work of law schools 
and the bar examiners in adequately solving the prob- 
lems for which there is a joint responsibility. Each 
group tends to work in its own air-tight compartment 
and to view in isolation the bar examiners’ function. 
As Professor Shepherd points out, the bar examiners’ 
function is only a part of the process, a segment of a 
larger and more basic problem—who shall be permitted 
to practice law. 

The report shows there is a sincere desire on the 
part of a large majority of the law schools and most 
of the bar examiners to get together for mutual con- 
sideration of common problems. Some of these prob- 
lems are 

What is the bar examination intended to test? 

What subjects should be included in the bar examina- 
tions? 

How many questions should be included in the bar 
examinations? 

How much time should be allowed for answering 
each essay-type question? 

How should the passing mark on a bar examination 
be determined? 

Should optional or alternative questions be included 
in bar examinations? 

How is a good bar examination question prepared? 

What are the best sources for bar examination ques- 
tions? 
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What are the reasons for failure in bar examinations 
of applicants with good law school records? 

What steps should be taken to eliminate unqualified 
law students prior to date for graduation from law 
school? 

Should a preliminary bar examination be given at 
the end of the first year of law study to law students 
who do not attend accredited law schools? 

These are only a few of dozens of questions that have 
not been answered satisfactorily in many jurisdictions. 
These problems can be effectively solved if a proper 
forum is provided for representatives of the judiciary, 
the bar examiners, the law schools and the Bar to get 
together to consider them. Such committees, usually 
known as “committees on codperation”, have been func- 
tioning in a few states for twenty years or longer. The 
results achieved have been outstanding where the com- 
mittee assignments have been taken seriously and where 
sufficient time is devoted to research and study of the 
problems. Merely getting together will not do the job. 
It may create a closer and more friendly relationship 
between the groups represented, but this is not enough. 
There must be a thorough study of each of the ques- 
tions to be considered. Subcommittees should be ap- 
pointed to make these studies and to prepare complete 
reports with recommendation. These reports should be 
submitted to the full membership of the committee. 
At least two meetings of the full committee should be 
held each year. Carefully prepared agenda should be 
sent to each member in advance of the meetings, and 
all the members should come to the meetings thoroughly 
briefed on the questions to be considered. Funds to 
cover travel expenses should be provided by the state, 
the state and local bar associations and the law schools. 

Preparation for admission to practice law is almost 
an exclusive function of the law schools. Bar examina- 
tions must be geared to fit law school preparation. 
If they are not, there is something wrong—either with 
the bar examiners or the law schools. If objections to 
law school training and the bar examination process 
are to be avoided there must be a clear realization of 
the unity of function in selecting qualified and worthy 
applicants for admission to practice law. This must be 
complemented by the opportunity for free interchange 
of information and constructive criticism. Active, hard- 
working “committees on coéperation” in every state 
are the best answer to these problems until such time 
as a National Standard Bar Examination is available. 

Professor Shepherd’s report will be found in the 
March-April, 1950, issue of the Bar Examiner. It makes 
interesting and informative reading for every lawyer 
who is concerned about the future personnel of the 
legal profession. 





Each month a member of the Journal's Advisory Board is asked 
to contribute an editorial signed by him. In this way we hope to 
be able to reflect the many facets of opinion, and the active in- 
terests, of lawyers, judges and teachers of law, in all parts of 
the United States. The views expressed by each contributor are 
his own, and are not necessarily those of the Advisory Board or 
the Board of Editors. 
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= Second Issue of Notes 


Notes of a District Judge, Part II, has been published. 
The warmth of reception given to the first brochure 
of this title indicated that a second might follow. Part 
II will gratify the expectations of readers. The author 
is Judge Claude McColloch of Portland, Oregon. 

It is difficult to describe these little booklets to those 
who have not seen them. They have no theme or thesis. 
They are random comments of the author on men, 
events and trends, with interesting quotations and senti- 
ments interspersed. Yet they have unity and purpose 
because they carry an aura of the author’s attractive 
personality and the overtones of his concern for our 
country and its judiciary—especially the trial judges. 
The dedication is “To My Brother District Judges”. 

Judge McColloch is a patriot. He says: 

Patriotism—let’s not be ashamed of the word. 

His father was a judge and the son is a champion 
of the high traditions of our jurisprudence. He says: 

With Socialism in the Air—our Profession is walking on thin 

ice. Unfortunately, a large number of the younger men have 

been trained by their teachers to be ashamed of their Profes- 
sion; to Disparage it. 
At another place (page 10) he says: 
The people do not want their courts weakened. 

He is moved, not by a vain pride of position, but by 
a reverence for the judicial function and a warm friend- 
ship for other men of the Bench. He says: 

One of the joys of being a District Judge is the friendships 

one makes with other Judges. I had not thought it was pos- 

sible to meet so many fine new men and to become warm 
friends with them. I had thought that joy was left behind 
with college and young professional days. 

Everyone familiar with the history of our political 
institutions will know that there is reason for Judge 
McColloch’s anxiety about the erosion of our trial 
courts. Our rights and liberties were forged and formed 
in the great Court of Common Pleas. Magna Charta and 
the United States Constitution created independent 
courts for the protection of rights and liberties that 
were and are a part of our heritage. And today the 
security of such rights and liberties is found, not pri- 
marily in free elections or in legislatures or executives, 
but in readily accessible trial courts, presided over by 
independent, learned and courageous judges. 

Judge McColloch says: 


The trial judges have taken a lot of hammering from senti- 
mentalists and from above 


and warns: 
It is of great importance that the tradition of strong trial 
judges should be maintained. 
If your liberty were denied, to whom would you go 


for help? RosBert N. WILKIN 
Cleveland, Ohio 
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Proposed Amendments to the Constitution and By-Laws 


of the American Bar Association 


To be presented and acted upon at its Seventy-Third Annual Meeting at Washington, D. C., 


September 18-22, 1950 


® To THE MEMBERS OF THE AMERI- 
CAN Bar ASSOCIATION AND OF THE 
HOUSE OF DELEGATEs: 

Notice is hereby given that Osmer 
C. Fitts, of Brattleboro, Vermont, 
James L. Shepherd, Jr., of Houston, 
Texas, W. E. Stanley of Wichita, 
Kansas, Delger Trowbridge of San 
Francisco, California, and Roy E. 
Willy of Sioux Falls, South Dakota, 
members of the Association and 
members of the Committee on Rules 
and Calendar of the House of Dele- 
gates; and Howard L. Barkdull of 
Cleveland, Ohio, W. J. Jameson of 
Billings, Montana, Robert R. Milam 
of Jacksonville, Florida, Franklin E. 
Parker, Jr., of New York, New York, 
and James L. Shepherd, Jr., of 
Houston, Texas, members of the As- 
sociation and members of the Com- 
mittee on Scope and Correlation of 
Work, have filed with the Secretary 
of the Association the following 
amendments to the Constitution and 
By-Laws of the Association, and 
Rules of Procedure of the House of 
Delegates: 

(1) Amend Article VI, Section 3 
of the Constitution as follows: 

In line 27, after the words, “The 
President”, add the words, “‘President 
Elect”; in line 30, after the words, 
“Former Presidents of the American 
Bar Association” add the words “and 


former Chairmen of the Housé of 
Delegates”; in line 33, strike out the 
word “Presidents” and _ substitute 
therefor the word “officers”; change 
the word “becoming” in line 33 to 
“to become” and “continuing” in 
line 34 to “to continue”; so that lines 
27 to 35 inclusive will read as follows: 

The President, President Elect, Sec- 
retary and the Treasurer of the 
Association; 

The members of the Board of Gov- 
ernors; 

Former Presidents of the American 
Bar Association and former chair- 
men of the House of Delegates who 
register in attendance at any annual 
meeting of the Association by 12 
o'clock noon on the opening day 
thereof, the membership of such 
former officers to become effective 
upon registration and to continue 
until the opening of the next 
annual meeting. 

(2) Amend Article VI, Section 9 
of the Constitution by striking out 
the sentence in lines 9-11, which now 
reads, “The President of the Asso- 
ciation, or, in his absence, the Chair- 
man of the House of Delegates, shall 
preside at the meetings of the House 
of Delegates”, and substituting there- 
for the following: 

The Chairman of the House of Dele- 

gates shall preside at all of its meetings. 

(3) Amend Article VII, Section 1 
lines 3 and 4 the words “the last re- 


of the Constitution by striking from 
tiring president” and substituting 
therefor the words “President Elect”; 
and by striking from lines 16 and 17 
the words “in the absence of the 
President”, so that the final sentence 
of Section | will read: 


The Ghairman of the House of Dele- 
gates shall be the presiding officer of 
the Board of Governors. 


(4) Amend Article VIII of the 
Constitution as follows: 
_ (a) Strike out present sections 1, 
2, and 3 thereof and substitute the 
following: 


Section 1. Officers. There shall be 
the following officers of the Associa- 
tion: A President, a President Elect, a 
Secretary, a Treasurer and a Chair- 
man of the House of Delegates. Each 
officer shall be chosen in the manner 
and for the terms hereinafter pro- 
vided. 

SEcTION 2. President. The President 
Elect shall become President of the 
Association at the adjournment of the 
next annual meeting following the 
meeting at which he was elected. His 
term as President shall continue un- 
til the adjournment of the next fol- 
lowing annual meeting. He shall not 
thereafter be eligible to hold the office 
of President or Chairman of the House 
of Delegates. 

Section 3. President Elect, Secretary 
and Treasurer. The following officers 
shall be elected at each annual meet- 
ing of the House of Delegates by a 
majority vote of those present and 
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Proposed Amendments 


voting, and shall serve for the year 
beginning with the adjournment of 
the annual meeting at which they are 
elected and ending with the adjourn 
ment of the next annual meeting ol 
the House of Delegates: A President 
Elect, who shall at the adjournment 
of the next annual meeting of the 
House of Delegates following his 
election become President of the As- 
sociation; a Secretary and a Treasurer. 

SECTION 4, Chairman of the House of 
Delegates. A Chairman of the House 
of Delegates shall be chosen from the 
membership of the House of Dele 
gates; shall be elected at the annual 
meeting of the House of Delegates in 
even numbered years by a majority 
vote of those present and voting, and 
shall serve for the term of two years 
beginning with the adjournment ol 
the annual meeting at which he is 
elected and ending with the adjourn 
ment of the second following annual 
meeting of the House of Delegates. 
He shall not, if elected subsequent to 
1950, thereafter be eligible for election 
to that office nor to the office of Presi- 
dent Elect or President. 


(b) Renumber present Section 4 
as Section 5. 

(5) Amend Article IX, Section | 
of the Constitution by changing the 
word “President” in line 5 to ‘‘Presi- 
dent Elect’, and by adding at the 
end of the sentence in line 7 the 
words, “except that, in the year 1951 
and in any subsequent year in which 
the office of President Elect shall 
become vacant prior to the nominat- 
ing meeting of the State Delegates, 
they shall make, announce and pub- 
lish a nomination for the office of 
President.” The first sentence of 
Section 1 will then read as follows: 


Section 1. Nominations by State 
Delegates. The State Delegates from 
each State shall meet, not later than 
seventy days before the opening of the 
Annual Meeting in each year, and shall 
make, and promptly announce, and 
publish, a nomination for each of the 
offices of President Elect, Secretary and 
Treasurer, and for the members of the 
Board of Governors to be elected in 
that year, except that, in the year 1951 
and in any subsequent year in which 
the office of the President Elect shall 
become vacant prior to the nominat- 
ing meeting of the State Delegates, 
they shall make, announce and pub- 
lish a nomination for the office of 
President. 


(6) Amend Article IX, Section 2 
of the Constitution, by changing the 
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word “President” in line 7 to ‘‘Presi- 
dent Elect”, and by adding in line 8, 
at the end of the sentence, the words, 
‘and may also make nomination fon 
the ofhce of President whenever a 
nomination for that office shall have 
been made, announced and _ pub- 
lished by the State Delegates, as pro- 
vided in Article IX, Section 1” so 
that the first sentence of Section 2 
will read as follows: 

SECTION 2. Other Nominations. Not 
earlier than seventy days nor later 
than forty days before the opening of 
the annual meeting, one hundred 
members of the Association in good 
standing, of whom not more than 
fifty may be accredited to any one 
state, may file with the Secretary a 
nominating petition (which may be 
in parts) duly signed, making other 
nominations for the office of President 
Elect, Secretary or Treasurer, and in 
even-numbered years, for Chairman 
of the House of Delegates, and may 
also make nomination for the office of 
President whenever a nomination for 
that office shall have been made, an- 
nounced, and published by the State 
Delegates, as provided in Article IX, 
Section 1. 

(7) Strike out all of Article XIV 
of the Constitution, “Taking Effect 
of this Constitution”. 

(8) Strike out Section 5, Article 
II of the By-Laws, “Joint Dues”, and 
renumber Sections 6, 7 and 8 as Sec- 


tions 5, 6 and 7. 


(9) Strike out from Article III, 
Section 1 of the By-Laws the final 
sentence which reads, ‘“The first and 
organization meeting of the House 
of Delegates shall be held, directly 
following the adoption of these By- 
I.aws, at a time and place to be fixed 
by the President.” 

(10) Amend Article VIII, Section 
of the By-Laws to read as follows: 


SECTION 2. Term of office and vacan- 
cies. The terms of office of all persons 
elected at any annual meeting shall 
commence at the adjournment of such 
meeting: Vacancies in any office, ex- 
cept the House of Delegates, the elec- 
tive members of the Board of Gover- 
nors, and the President Elect, shall be 
filled by the Board of Governors for 
the remainder of the term. A vacancy 
in the office of President Elect at any 
time prior to the time when the Presi- 
dent Elect becomes President shall be 
filled in the manner provided in 


Article IX, Sections | and 2 of the 
Constitution, and he shall become 
President of the 
adjournment of the Annual Meeting 


Association at the 


at which he is elected. 


(11) Amend Article X, Section 6 
of the By-Laws by adding a new line 
after line 16, Membership, to read 


Peace and Law through United Na- 

tions 

(12) Amend Article X, Section 7 
of the By-Laws by inserting a new 
subsection (0) as follows: 


(0) Committee on Peace and Law 
through United Nations. ‘This com- 
mittee shall have jurisdiction to study 
and report to the House of Delegates 
from time to time with respect to all 
matters relating to the United Na 
tions, and to all international tribu- 
nals, resolutions, declarations, treaties, 
conventions, pacts and agreements 
which affect the rights and liberties 
of the American people. This shall not 
limit the jurisdiction of the Section 
of International and Comparative 
Law to study and report to the House 
on these or any other matters within 
the jurisdiction of the Section. 


Renumber present subsections (0) to 
(v) inclusive, as subsections (p) to 


(w) inclusive. 


(13) Amend Rule II of the Rules 


of Procedure of the House of Dele- 


gates by striking from lines 1 and 2 
the words “The President of the 
Association, or, in his absence from 
the chair’, and in lines 3 and 4 the 
words, “both the President and” so 
that the first two sentences of Rule II 
will read as follows: 

1. The Chairman of the House of 
Delegates shall preside at meetings 
of the House. In the absence of the 
Chairman of the House, the House 
shall choose viva voce a Chairman 
pro tempore. 

(14) Amend Rule X, Section | (a) 
of the Rules of Procedure by striking 
from line 27 the word “President” 
and substituting therefor the words 
“Chairman of the House of Dele- 
gates”, so that the last sentence ol 
Section | (a) will read as follows: 


Such report shall be in the form of 
a summary of its minutes, and shall 
be signed by the Chairman of the 
House of Delegates and Secretary. 
Josepn D. STECHER 
Secretary 
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Misiaix's COMMENTARY ON 
THE U. §. JUDICIAL CODE, by 
James William Moore. Albany: 
Matthew Bender & Company. 1949. 
$12.00. Pages 684. 

his is a comprehensive and clearly 
written treatise on the Revised Ju 
dicial Code from the pen of the 
able and scholarly Professor James 
William Moore of Yale University, 
author of the well known work on 
federal procedure and one of the 
consultants who aided in the drafting 
of the Revised Code. It is hardly 
necessary to say that the work has 
been thoroughly and painstakingly 
done and that the result is an illumi 
nating and authoritative commentary 
on a subject of the greatest impor 
tance to lawyers and judges. 

The Revision of the Judie ial Code, 
litle 28 of the United States Code, is 
not a mere codification, only prima 
facie correct, as was original Title 28. 
Like the revision of the Revenue 
Code, Title 26, it is a statute in its 
own right and is to be treated as such, 
and not as mere evidence of the law 
contained in other statutes. The 
whole field of law covered by the 
code has been carefully gone ove 
and statutes thought to be in conflict 
have been expressly repealed. The 
changes made have not been limited 
to mere matters of style and expres 
sion but have included substantive 
matters of the first order of impor 
tance. All of these Professor Moore 
carefully points out, giving the old 
statutory provisions and the reasons 
why changes were thought desirable, 
as well as the provisions finally 
adopted. The discussion is not con- 
fined, however, to the changes made 
in the Code. All its provisions, 
whether embodying changes or not, 


are carefully explained in the light 
of their history and purpose and the 





interpretation given them by the 
courts. 

he Revision of the Judicial Cod« 
has come as the latest in a series of 
efforts to modernize and simplify 
the jurisdiction, practice and pro 
cedure of the federal courts. Only 
recently the practice in those courts 
was the worst, I think, to be found 
in any English-speaking country, un 
believeably technical and compli 
cated and full of traps and pitfalls 
for the unwary. Reform was ac 
complished through the adoption of 
the civil and criminal rules under the 
acts of 1934 and 1940 and the setting 
up of an integrated system of ad 
ministration and supervision undet 
the Administrative Office Act of 1939 
hese gave the federal courts what 
may justly be termed a model pro 
cedure in civil and criminal cases 
and an efficient system of administra 
tion. They were still hampered, how 
ever, by obsolete statutory provisions 
relating to such matters as jurisdic 
tion, venue, transfer and removal of 
causes, stay of proceedings in other 
courts, etc. In addition to this, much 
confusion had been introduced into 
the practice by the overruling of 
settled interpretations of existing 
statutes, as in Erie Railroad Com- 
pany v. Tompkins, 304 U. S. 64, and 
Toucey v. New York Life Insurance 
Company, 314 U. S. 118, or such ex- 
tension of doctrine as was involved 
in Neirbo Company vy. Bethlehem 
Shipbuilding Corporation, 308 U. S. 
165. There had been no revision of 
the statutes relating to the judiciary 
since the Judicial Code of 1911; and 
a revision which would bring this 
important branch of the statutory 
law up to date and remove the un 
certainties that had arisen was badly 
needed. This the Revised Judicial 
Code has done in ar. admirable way 


and Professor Moore’s commentary 
makes clear just what has been done 
and how and why. 

It is not possible in a brief review 
of this sort to give any adequate 
résumé of the book’s contents. Some 
idea of the coverage may be gained 
from a list of the chapter headings: 
“History of the Judicial System”; 
“General Analysis of the Code”; 
“Court Organization”; “Venue and 
Forum Non Conveniens”; “Remov 
al”; “Particular Matters and Pro- 
ceedings”; “Jurisdiction of Courts of 
\ppeals”; “Supreme Court Jurisdic- 
tion”; “Rule Making and Amend- 
ments”. Under “Particular Matters 
and Proceedings” are included such 
important subjects as equity re- 
ceivers, state law as rules of decision, 
habeas corpus, and stay of state court 
proceedings. 

Of particular interest and impor- 
tance because of the vital changes of 
the law with which they deal are the 
chapters relating to venue, forum 
non conveniens, removal from state 
to federal courts and the stay of state 
or federal court proceedings. Of 
special interest also is the section 
dealing with the change made in the 
application of the Rule of Decisions 
statute by Erie v. Tompkins. I know 
of no other treatise in which this 
intricate and troublesome subject 
has been so thoroughly and ade- 
quately dealt with. 

In writing this scholarly treatise 
to explain not only the changes made 
by the Revised Code but also the 
reason and purpose which underlie 
all of its provisions, Professor Moore 
has added to the already heavy debt 
of gratitude owed him by the pro- 
fession for his labors in the field of 
federal jurisdiction and procedure. 

JOHN J. PARKER 
Charlotte, North Carolina 


Price DISCRIMINATION AND 
RELATED PROBLEMS UNDER 
THE ROBINSON-PATMAN ACT. 
By Cyrus Austin. Published by Com- 
mittee on Continuing Legal Educa- 
tion of the American Law Institute, 
collaborating with the American Bar 
{ssociation, 133 South 36th Street, 
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Philadelphia 4, Pa. 1950. $2.00. 
Pages 163. [Copies can be obtained 
from the American Law Institute. ] 

susinessmen for years have com- 
plained of the generality of the Sher- 
man Antitrust Act, and have peti- 
tioned in the interest of clarity for 
detailed specification in legislation 
of this nature. Then the Robinson- 
Patman Act with its intricate provi- 
sions was enacted, and businessmen 
commenced to learn to their dismay 
that antitrust principles do not lend 
themselves readily to minute inflex- 
ible specification. The revealing dis- 
covery was made that Congress after 
all legislates best in this field where 
it lays down general principles, as in 
the Sherman Act, to be worked out 
case by case in the light of the rule 
of reason; that when it attempts 
Robinson- 
Patman provisions to nail down reg- 


through comprehensive 


ulatory details it inevitably discloses 
its inherent inability to anticipate 
all applications of those details to our 
complex economy. 

We must, nevertheless, live with 
the Robinson-Patman Act and _ its 
detailed confusion. It is on the 
statute books, and presumably will 
stay there, as antitrust legislation is 
frequently amended but seldom re- 
pealed. For this reason the Ameri- 
can Law Institute and Mr. Austin 
are to be congratulated for having so 
intelligently continued in Price Dts- 
crimination and Related Problems 
under the Robinson-Patman Act the 
review of this field initiated by Pro- 
fessor Oppenheim in his comprehen- 
sive Institute syllabus on the Act. 
The lawyer in this field very much 
needs the comfort of the rod and 
staff of expert analysis to shepherd 
him through the dim labyrinths of 
this legislation. 

Mr. Austin in his treatise has set 
forth concisely major problems 
raised by the Robinson-Patman Act, 
has marshalled effectively the avail- 
able authorities relating thereto, and 
has interspersed throughout his 
analysis helpful and stimulating com- 
mentary. You may not always agree 
with what he says, but you will uni- 
formly find his views of interest. He 
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has not,. of course, sought to make 
crystal clear particular legislative pro- 
visions that are fundamentally un- 
clear, as this would be misleading to 
the uninitiated reader. Rather he 
has constructively endeavored to re- 
duce this confusion wherever pos- 
sible, and, when confusion is in- 
evitable, to advance suggestive ob- 
servations. 

In the great majority of problems 
raised by the Act, of course, there is 
little or no precedent or other guide. 
Mr. Austin to his credit does not at- 


,tempt to use this lack of substantial 


authority as an excuse to avoid these 
problems, but boldly  dis- 
cusses them at length, weighing the 
bits and snatches of authority and 
reaching specific conclusions. His 
arguments pro and con are ingenious 
In_ short, 
Mr. Austin’s treatise is most timely 
and heartily to be recommended. 


rather 


and _ thought-provoking. 


Mr. Austin has very properly pre- 
faced his treatise with the caveat that 
the law in this field is in a state of 
development, and that his statements 
should be evaluated accordingly. 
This is particularly true in the light 
of the over-all controversy presently 
raging in Congress and in the courts 
between the proponents of “soft” 
competition as against those favoring 
“hard” competition. The Robinson- 
Patman Act, the fair trade laws and 
the various legislative enactments 
exempting special classes and indus- 
tries from the antitrust laws on the 
one hand seek to mitigate the rigors 
of competition; the Sherman Act, on 
the other hand, resolutely champions 
The propo- 
nents of “soft” competition would 


vigorous competition. 


favor the Robinson-Patman Act and 
companion legislation and whittle 
away the impact of the Sherman Act; 
whereas those advocating “hard” 
competition would reverse this proc- 
ess. Both major enforcement agen- 
cies, the Department of Justice and 
the Federal Trade Commission, num- 
ber on their staffs some active propo- 
nents of each school, and it is not 
uncommon today to find two cases 
being prosecuted simultaneously un- 
der theories that are basically op- 


posed. A possible indication of the 
outcome of this controversy may be 
provided before this review goes to 
press by the disposition of the so- 
called basing point bill (S. 1008) cur- 
rently before Capitol Hill, which 
would ensure the right to cut prices 
to meet competition under the Rob- 
inson-Patman Act, and of the Stand- 
ard Oil of Indiana litigation on the 
same issue now awaiting decision by 
the Supreme Court. 
JERROLD G. VAN CIsE 

New York, New York 


Max D. STEUER: TRIAL LAW- 
YER. By Aron Steuer, New York: 
Random House. 1950. $3.50. Pages 
301. 

On the front page of the New York 
Times that reported the death of 
Max Steuer also appeared the news 
of the death of Trotsky. Selective 
Service was a hot issue in the Senate; 
Wendell Willkie was to spend the 
afternoon going over campaign plans 
with Joe Martin; and the Nazis had 
dropped a bomb “shaped like a tor- 
pedo” on a town in southeast Eng- 
land. In ten years a good deal of 
water has passed under the bridges. 
Yet despite the lapse of time, Judge 
Steuer, in place of the story of his 
father, gives us a study of the art 
of advocacy. 

The book mainly concerns five of 
Steuer’s cases as examples of the tech- 
nique of cross-examination. In each 
instance background material is skill- 
fully furnished to permit intelligent 
following of the course of the in- 
terrogation, which is 
verbatim with some excisions. In the 


reproduced 


first case reported, Steuer defended 
Frank Gardner against a charge of 
attempting to bribe Otto Foelker, 
then a state senator, to vote against 
a bill to outlaw betting on horse 
races. Gardner was a somewhat dis- 
reputable lobbyist for the racing in- 
terests, while Foelker was the darling 
of reform. It was the word of one 
against the other. Steuer’s tactics on 
cross-examination consisted princi- 
pally in showing that Foelker had 
used a stand-in to pass the Regent’s 
examination qualifying him for the 
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bar examination. Omitted from the 
account for some reason is the ques- 
tion “Parlez-vous frangais?” asked at 
the outset of the cross-examination, 
with the witness stammering, “I don’t 
know what you mean”, although he 
examination in 
French with a grade of 100. Foelker 
was unable to say what a logarithm 


had passed the 


was and thought “syntax” was a 
medical term, although both were 
involved in the examination in ques- 
tion. He left the stand a broken 
man, spiritually and politically, and 
Gardner was acquitted. 

In People Vv. 
Steuer 


Harris and Blanck, 
represented two manufac- 
turers of shirtwaists whose loft build- 
ing burned with the death of over 
a hundred girls. Defendants were 
charged with violating the fire laws. 
One Kate Alterman, a survivor, was 
the prosecution’s main witness, and 
Gently 


Steuer had her repeat it; then twice 


her story was graphic. 
more. After the third repetition he 
suggested that she had omitted a 
word, which she obligingly supplied. 
It was obvious that she had been 
thoroughly coached. In the defense 
of Tex Rickard on a charge of statu- 
tory rape, the complaining witness 
took the stand as an innocent child 
who had been woefully outraged and 
left it as a discredited little tart whom 
no one could possibly believe. Op- 
penheim v. Metropolitan Street Rail- 
ways involved the final downfall of 
an ambulance chaser who had been 
disbarred, later reinstated, and then 
sued those whom he claimed were 
responsible for his disbarment. Fi- 
nally, Sherman v. International Pub- 
lications is an illustration of the tech- 
nique of strangling a witness with 
rope made from the written words of 
the plaintiff in whose behalf he 
testified. 


As an exposition of the art of cross- 
examination, the book is excellent. 
As the story of a colorful and contro- 
versial figure it is disappointing. 
Judge Steuer specifically disclaims 
any effort at biography, and instead 
offers ‘‘the elements of mind and 
character which made the man”, ina 
brief thirty-five page introductory 


sketch. The resulting impression is 
that of a colorless legal machine with 
the human element largely elimi- 
nated. 

A slightly defensive note is per- 
ceptible, as if Judge Steuer had felt 
the need to rehabilitate his father. 
During his lifetime Steuer was a 
center of controversy. Time, in an 
obituary notice, described him as a 
“slick, hawk-faced criminal lawyer 
who rescued many a careless bigwig 
and stumbling mobster from legal 
quicksands”. The New York Times 
was more kindly. “Mr. Steuer has 
been called by some the country’s 
greatest criminal lawyer of his time. 
His list of clients has been likened 
to an abbreviated Who’s Who to 
which might be appended an impres- 
sive list of underworld characters.” 

A year after Steuer’s death, the 
Luce animus against him had not 
abated, and there appeared in Life 
a derisive story of the sale of the 
Steuer art collection, with photo- 
graphs of lush nudes and various 
Victorian horribles. This was fol- 
lowed promptly by a complete re- 
traction to the effect that only one 
of the objets d’art photographed or 
mentioned, and that a very inoffen- 
sive one, had been in the Steuer col- 
lection, and Life apologized hand- 
somely for having conveyed an im- 
pression contradictory to the “modest 
and admirable facts” of Mr. Steuer’s 
private life. The interesting thing is 
that such a story should have been 
published in the first place. 

Few of the colorful events of the 
career of the immigrant boy whose 
income from pract.cing law rose to 
more than a million dollars a year 
have been allowed to creep into 
Judge Steuer’s account. Nothing is 
said of the triumphant acquittal in 
disbarment proceedings brought by 
those to whose discomfiture he had 
contributed. Nothing is said of be- 
hind-the-scene relations with Tam- 
many Hall. Nor is there any mention 
of the lifelong feud between Steuer 
and Isidor Kresel, ending with the 


latter’s downfall upon the closing 
of the Bank of the United States.! 
The devastating arguments are omit- 
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ted. “Experts! Experts! They are- 
like asparagus. You buy them by the 
bunch!’2 No reference is made to 
Steuer’s practice of wearing cheap 
clothes in court. “Corporation law- 
yers can wear a morning coat, but I 
don’t want to be dressed any better 
than the jurors.” Papers were 
brought into court tied up in wrap- 
ping paper in place of a brief case. 
Possibly none of these things indi- 
cates the “elements of mind and char- 
acter which made the man”, but they 
are powerfully interesting. 

Judge Steuer has erected a two- 
dimensionable marble tablet to his 
father, but his father was a three- 
dimensional man. 
time goes too far in converting reality 
to legend he will give us the whole 
story. It will be worth waiting for. 


Perhaps before 


Epwarp W. CLEARY 


University of Illinois 
Urbana, Illinois 


WH wows WISE AND OTHER- 
WISE. By Gladys Denny Shultz. 
Philadelphia and New York: J. B. 
Lippincott Company. 1949. $3.50. 
Pages 285. 

Mid-century America has become 
the haven of the specialist. Experts 
and pseudo-experts alike are being 
called upon in ever-increasing num- 
bers to serve as counsel to the non- 
expert members of the population. 
Volumes have been published—and 
published successfully—telling Amer- 
icans how to build their own homes, 
how to mix drinks, and how to win 
friends and influence people. Now 
comes “A Practical Guide for the 
Woman Who Has Lost Her Hus- 
band”. 

Widows Wise and Otherwise be- 
gins with an explanation of the fact 
that “Any Wife Can Become a 
Widow” and ends with a discussion 
and analysis entitled “Should You 
Re-Marry?” In between, the author 
deals with such varied and divers 
questions as funeral costs, the widow’s 
mite, the widow as a citizen and the 
sex problems of the woman alone. 


1. Numerous interesting items will be found in 
Boyer, Max Stever: Magician of the Law (1932). 

2. Quoted in Busch, Law and Tactics in Jury 
Trials (1949) 308. 
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But while most of the volume is 


devoted to matters peculiar to 
widows, several chapters are of con- 
siderable interest to the legal pro- 
fession. The lawyer will learn no 
law from Widows Wise and Other- 
wise, but he will learn much about 
the lay view of the legal fraternity. 

Chapter III of the volume bears 
the title, “You Need a Lawyer!” The 
author, an attorney’s widow, devotes 
much space to a discussion of the 
business problems that beset the 
woman that has lost her spouse, and 
then asserts: 

“I believe it should be obvious by 
now that you need a good, well- 
informed lawyer to direct you 
through all these legal mazes, and 
business and personal pitfalls, pre- 
ferably one who knows your personal 
circumstances.” 

She follows with this advice: 
“Besides directing you through the 
routines made 


legal necessary by 


your husband’s death, or perhaps 
relieving you of them altogether ex- 
cept for the signing of papers, the 
right kind of lawyer will see to it 
that you get the full benefit of the 
protections offered you by the law; 
affairs are 


that your husband's 


worked out as advantageously as 
possible; that you don’t get involved 
in costly and unpleasant messes. (If, 
that is, you follow his advice!) He 
will give you realistic and objective 
counsel in your personal affairs.” 

But despite Mrs. Shultz’s appreci- 
ation of the need of widows for legal 
assistance, she is still a layman—with 
the traditional lay suspicion of the 
men of law. Not only does she make 
continued reference to the “right 
kind of lawyer’, but she is quick to 
suggest a visit to the court or the 
local bar association grievance com- 
mittee if the widow is dissatisfied 
with her bill for legal services. 

Widows Wise and Otherwise is 
light reading, well written. And, 
while it is primarily designed for the 
widow in distress, the chapters on 
insurance, investments and estate 
planning are well worth an hour of 
legal reading time. 

ALBERT P. BLAUSTEIN 

New York, New York 
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V canicr IN DISPUTE. By 
Emil Lustgarten. New York: Charles 
Scribners’s Sons. 1950. $2.50. Pages 
253. 

It is perhaps misleading to describe 
this small volume (to quote the 
blurb on the dust jacket) as an 
examination of “six of the most 
notable murders of the past 60 years, 
the subsequent trials and the verdicts 
rendered—verdicts which today are 
considered open to dispute’. The 
name of books written about con- 
troversial criminal cases is legion, 
and most of them are dull indeed. 
Mr. Lustgarten’s book does not be- 
long among the dry, humorless works 
of scholars or among the polemics of 
the propagandist eager to right a 
wrong. His book would deserve a 
high place in criminal fiction, except 
that the trials he describes actually 
took place. At the same time, it 
would not be out of place as a text- 
book in a course—if law schools had 
such courses— in jury tactics, except 
that it would be a shame (and no 
doubt a scandal to those that hold 
that hard reading makes good law- 
yers) to condemn such a readable 
book to the dusty shelves of a law 
library. 

For this is a book to be read, and 
read as one reads a detective story, 
seated comfortably in house slippers, 
before an open fire with the rain 
beating on the roof. 

Mr. Lustgarten has no cause to 
argue and no sullied names that he 
wants to purify—he reviews each of 
the six trials with the impartial mind 
of the trained barrister and the pen 
of the skilled novelist. The result 
will please lawyers and fascinate lay- 
men. To quote his own words, Mr. 
Lustgarten’s purpose is “not only to 
analyse the facts, but to recreate the 
atmosphere in which those trials 
were fought, so that the reader can 
determine the dominating influences 


- that led to their unsatisfactory result 


—shortcomings of counsel, ineptitude 
of judge, prejudice of jury, or any 
other weakness to which the human 
race is constitutionally prone”. No 
doubt the principals in these cases 
would disagree with Mr. Lustgarten’s 


interpretation of the facts, but he 


probably succeeds in drawing as 
vivid a picture of the trials and their 
background as any reporter could, 
and his version of the facts is surely 
as good as that of an appellate court 
reviewing the judgments rendered. 
He has the advantage of being able 
to present the cases as he sees them 
without the responsibility of decid- 
ing whether to reverse or affirm. 
Perhaps this makes his summary 
more impartial than that of an 
appellate judge; it certainly is more 
readable. 

Five of the six cases are English, 
but in the sixth, the famous Lizzie 
orden trial, Mr. Lustgarten succeeds 
in recreating the atmosphere of a 
small, late-Victorian New England 
town as well as he brings to life the 
“featureless district” of Liverpool 
where the chess enthusiast, William 
Herbert Wallace, was indicted for 
the grizzly murder of his wife to 
whom he had been quietly and 
happily married for more than 
eighteen years. 

It is impossible to decide which 
of the six cases Mr. Lustgarten has 
chosen is most 
American reader, to whom Lizzie 
Borden is a household name, might 
cast his vote for her, but if so his 
choice is probably the result of a 


interesting. ‘The 


doubtful chauvinism that holds that 
American murders are better than 
foreign murders. On 
account of the trial of 
Thorne, I was struck by the similarity 
between the facts of that case and 
the trial of Clyde Griffiths in 
Dreiser’s An American Tragedy. Of 
the two, Lustgarten’s short account 
of the actual Norman Thorne trial 
seems to me more vivid and more 
satisfactory than Dreiser’s prolonged 


reading the 
Norman 


account of the sufferings of his 
imaginary defendant. 

This is not an “important book” 
or a book that one “must read”; you 
profitable 
evening, however, if you choose the 
latest “murder mystery” instead. You 
will also miss the excitement of 
watching fine advocates practicing 
their art in a tense courtroom drama. 
I might add that Mr. Lustgarten has 


will miss a_ pleasant, 
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done no harm to the public relations 
of the Bar, for this book, though 
written about six cases that ended 
in doubtful verdicts, illustrates the 
problems of achieving justice with- 
out the usual untrue insinuations of 
legal trickery and red tape of most 
popular books about lawyers and 
courts. 


Rok. ¥; 


Uneam TRADE PRACTICES, 
CASES, COMMENTS AND MATE- 
RIALS — TRADE REGULATION. 
By S. Chesterfield Oppenheim, Amer- 
ican Casebook Series; Warren A. 
Seavey, General Editor. St. Paul: 
West Publishing Co. 1950. $10.00. 
Pages xxxvi, 1534. 

When Professor Oppenheim’s 
Cases on Federal Antitrust Laws 
Including Restraints of Trade at 
Common Law was reviewed in the 
AMERICAN BAR ASSOCIATION JOURNAL 
in September, 1948 (34 A.B.A.]. 
820), it was remarked that, in this 
field of jaw, it contained more up-to- 
date decisions and more valuable law 
review material than most practicing 
lawyers were likely to find in any 
other one place. 

Now in this companion book on 
unfair trade practices, Professor Op- 
penheim has again performed the 
same service for lawyers in the field 
of unfair trade practices. 

How great is the service that Pro- 
fessor Oppenheim has rendered can 
be appreciated only by those that 
have read through this latest book 
and have studied all the material he 
has collected from the decisions and 
the literature that have accumulated 
since his first book on Trade Regu- 
lation was published in 1936. 

Even a lawyer who is constantly 
active in the field of unfair trade 
practices can hardly dip into Pro- 
fessor Oppenheim’s latest book with- 
out finding almost everywhere in it 
some reference to some article or 
some material that he has never 
heard of or thought of before in this 
connection. 

Lawyers do not ordinarily buy 


casebooks. But practicing lawyers 


who have discovered Professor Op- 
penheim’s casebooks have long since 
learned that they can find in them 
valuable material that they are un- 
likely to find as readily anywhere 
else. 

While law professors of such 
encyclopedic knowledge as Professor 
Oppenheim continue to write case- 
books, it is certain that practicing 
lawyers that want the shortest and 
quickest route to all the decisions 
and all the literature within these 
fields of law will continue to buy 
Professor Oppenheim’s casebooks. 

; GILBERT H. MONTAGUE 
New York, New York 


Tue LINCOLN ENCYCLOPE- 
DIA. By Archer H. Shaw. New York: 
The Macmillan Company. 1950. 
$6.50. Pages xii, 395. 

Another new item in the constantly 
growing Lincoln literature is a col- 
lection published by Archer H. Shaw, 
chief editorial writer of the Cleve- 
land Plain Dealer. Mr. Shaw has 
made a record in alphabetical form 
of all of the important oral and writ- 
ten utterances of Abraham Lincoln. 
These he has arranged in such fash- 
ion that they can readily be found 
and he has cited the source of each 
of his references. Where appropriate, 
he has inserted cross-references. 

In the introduction to the book, 
David C. Mearns, Assistant Librar- 
ian of Congress, states accurately that 
there are three blessings that this 
book confers: (1) To the anxious 
composer seeking 2n illustration, ex- 
ample or embellishment of his own 
writing, he will find Mr. Shaw’s col- 
lection of Lincoln’s prose assorted 
for his own choosing. (2) The docu- 
mentarian will find the source of the 
writer’s choice an obvious saving in 
time. (3) The scholar will find a 
taking-off point from which to make 
further investigations. To which 
might be added this: that by the ar- 
rangement of Lincoln’s utterances on 
a single topic such as abolition, equal- 
ity, or slavery, we are able to follow 
Lincoln’s own development of his 
thoughts on these vital subjects. 


“Books for Lawyers” 


This book will be welcomed by 
speakers, lawyers, scholars and writ- 
ers. 

EuGEeNE C. GERHART 
Binghamton, New York 


Lincotn COLLECTOR. By 
Carl Sandburg. New York: Harcourt, 
Brace and Company, 1950. Pages xiv, 
330. 

Carl Sandburg stands out among 
American authors as one of the lead- 
ing writers on Abraham Lincoln. His 
earlier books dealing with the Prairie 
Years and the War Years, as well as 
Mary Lincoln: Wife and Widow, 
have already given him an eminent 
place among Lincoln biographers. 
His latest addition to his books on 
Lincoln is the story of Oliver R. Bar- 
rett’s great private collection of Lin- 
coln papers, items, letters and mis- 
cellany. 

Oliver R. Barrett, a law school 
graduate of the University of Mich- 
igan, practiced law from 1896 until 
his recent death. During more than 
a half century he was engaged in the 
arduous and interesting pursuit of 
Lincoln items. His collection has 
been invaluable to Lincoln authors. 

Carl Sandburg has in the pages of 
this book brought together in poetic 
Sandburg fashion interesting stories 
and sidelights on these items in Mr. 
Barrett’s great private collection. 
Chis book is amply illustrated with 
photostatic copies of original writ- 
ings along with photographs that ap- 
pear in the Barrett collection. Here 
will be found numerous writings in 
Lincoln’s own hand. Lincoln scholars 
will find published the Hot Stove 
Letters, the Bonfire Letters, the Car- 
petbag Letters. 

The letters and other items in the 
collection furnish an intimate insight 
‘Into Lincoln without which the biog- 
rapher of the future would be lost. 
Thanks to Mr. Sandburg, they are 
now available for the interested 
reader. The photographs and relics, 
of which there are a profusion, revive 
in a graphic way Lincoln’s world of 
a century ago. Newspaper accounts 
of Lincoln as President and partic- 
ularly the accounts of Lincoln’s fu- 
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neral make a surpassing portrait 
study of the greatest of Americans. 

While the book does not give a 
connected picture of Lincoln’s life, 
such as one might secure from a biog- 
raphy like Albert J. Beveridge’s Life, 
or Mr. Sandburg’s own Prairie Years, 
nevertheless the book will be found 
delightful by Lincoln scholars. 

EUGENE C. GERHART 

Binghamton, New York 


Lasor RELATIONS LAW. By 
Marcus Manoff. Published by the 
Committee on Continuing Legal Ed- 
ucation of the American Law Insti- 
tute, collaborating with the American 
Bar Association, 133 South 36th 
Street, Philadelphia 4, Pennsylvania. 
1950. $2.00. Pages 140. [Copies can 
be obtained from the American Law 
Institute. | 

rhis valuable book has been pre- 
pared, according to the author, for 
the attorney comparatively 
quainted with labor law. Undoubt- 
edly it will be of real value to such a 


unac- 


practitioner grappling with the un- 
familiar problems in the labor rela- 
tions field. But the author is perhaps 
unduly modest; his book also may 
serve as a useful reference for the 
more seasoned practitioner of labor 
law. 

It is a common and relatively ac- 
curate impression that practice in the 
labor relations field today is largely 
the province of the specialist. Be- 
cause the successful practice of labor 
law calls for much more than knowl- 
edge of legal principles or skill in 
advocacy, and because the field is still 
comparatively new, the development 
of such a situation perhaps was in- 
evitable. Indeed, substantial areas in 
the broad field of labor relations law 
have been occupied to a significant 
extent by management consultants 
and labor relations counselors that 


have moved in to perform services 
that otherwise might have been pro- 
vided by lawyers. Particularly is this 
noticeable in contract negotiations 
and in the drafting and administra- 
tion of collective agreements. With 
the tremendous expansion of | the 
practice of collective bargaining in 
recent years and the inevitable legal 
problems presented in legislation 
affecting labor relations, the impor- 
tance of labor relations law has been 
increasingly appreciated by the pro- 
fession. 

The present book should provide a 
useful tool in the cabinet of the ne- 
ophyte labor law practitioner. It is 
comprehensive in its discussion of 
relevant legal principles, yet clear 
and concise. After reviewing back- 
ground material briefly, the author 
considers problems presented in es- 
tablishment of a typical collective 
including 
the determination of bargaining rep- 


bargaining relationship, 


resentatives, the negotiation of the 
collective agreement and arbitration. 
Then ensues discussion of unfair la- 
bor practices by employers -and un- 
ions, strikes, picketing and related 
activities, and of procedures related 
to unfair labor practices. Necessarily, 
the emphasis is on federal legislation 
and National Labor Relations Board 
decisions and procedures, but an ade- 
quate treatment of relevant state 
legislation is provided. 

Fairly illustrative of the compre- 
hensive nature of the material cov- 
ered is the chapter dealing with the 
determination of bargaining repre- 


sentatives. This initially touches 


“upon such matters as whether bar- 


gaining should be undertaken in the 
absence of certification of the union, 
how a refresentation question may 
be presented to the Board, the pre- 
election problems once before the 
Board, the effect of the “filing” re- 


quirements imposed on unions under 
the Labor Management Relations 
Act of 1947, and the necessity for the 
showing of an interest by participat- 
ing unions. This is followed by dis- 
cussion of circumstances that will bar 


the holding of an election and the 
effect of unfair labor practices on 
certification 
After treating appropriate unit mat- 


pending proceedings. 
ters the discussion turns to the con- 
duct of elections, with particular 
emphasis on the matter of determin- 
ing who is entitled to vote. Finally, 
decertification proceedings and the 
scope of judicial review of representa- 
tion matters are covered. 

This treatment, with the ensuing 
attention to legal problems bearing 
upon actual negotiations, properly 
recognizes that labor law is but one 
aspect of collective bargaining. The 
author directs attention to existing 
loose-leaf services in the field and in- 
dicates the need for consulting ap- 
propriate texts and articles. Prob- 
lems relating to intra-association law 
involving the employee and union, 
statutory standards as to minimum 
wages, maximum hours, social secu- 
rity and workmen’s compensation are 
not treated. 

In balance, the book is well calcu- 
lated to assist the comparative novice 
in rendering service in the labor rela- 
tions field. It may also well deserve 
a place in the library of the seasoned 
practitioner, particularly for its treat- 
ment of intricate aspects of the La- 
bor Management Relations Act of 
1947, and its discussion of the legal 
status of labor arbitration. The Amer- 
ican Law Institute is to be com- 
mended for this latest addition to its 
series of handbooks for the prac- 
titioner. 

SYLVESTER GARRETT 
School of Law 
Stanford, California 


A Liberal, modern style, streamlined, is a person who 
thinks the other fellow needs to be managed. A Super- 
Liberal is a person who wants to be the other fellow’s 


manager. 
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Notes of a District Judge, Part I, 
by Claude McColloch, page 15. 
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ADMINISTRATIVE LAW 
Administrative Procedure Act Is Appli- 
cable To Administrative Hearings in 
Deportation Proceedings 
® Wong Yang Sung v. McGrath, 339 
U.S. 33, 94 L. ed. Adv. Ops. 383, 70 
S. Ct. 445, 18 U. S. Law Week 4166. 
(No. 154, decided February 20, 1950.) 

The petitioner, a citizen of China, 
was arrested by immigration officials 
on a charge of being unlawfully in 
the United States. A hearing before 
an immigrant inspector was held and 
the inspector recommended deporta- 
tion. —The Acting Commissioner ap- 
proved and the Board of Immigra- 
tion Appeals affirmed. Petitioner 
sought from custody by 
habeas corpus proceedings in the 
District Court for the District of 
Columbia the sole ground 
that the administrative hearing was 
not conducted in conformity with 
Sections 5 and 11 of the Adminis- 
trative Procedure Act. The Govern- 
ment admitted noncompliance, but 
contended that the Act did not 
apply. The District Court upheld 
the Government and the Court of 
Appeals affirmed. 

The opinion of the Supreme Court 
reversing was delivered by Mr. Jus- 
tice JACKSON. He reviews the history 
of the Administrative Procedure Act 
and the evils that it was intended to 
eliminate. One such evil, he notes, 
was the practice of embodying in one 
person the functions of prosecutor 
and judge; this case, he says, con- 
cerns an administrative hearing that 
is a perfect example of the practices 
the unanimous condemnation of 
which gave impetus to the demand 
for the reform that the act was in- 
tended to bring about. 

On the question whether Section 5 
of the Act covers deportation pro- 
ceedings conducted by the Immigra- 
tion Service, he points out that the 
Act establishes a number of formal 
requirements to be applied “in every 
case of adjudication required by stat- 
ute to be determined on the record 


release 


upon 





Reviews in this issue by Rowland L. Young. 
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after opportunity for an agency hear- 
ing”. The question turns upon the 
words “adjudication required by 
statute” he notes, the Government 
arguing that there is no express re- 
quirement for any hearing in the 
statute authorizing deportation and 
the petitioner arguing that hearings 
are required by decisions of the Su- 
preme Court. The legislative history 
does not clarify the problem, Mr. 
Justice JACKSON says, but there would 
be no constitutional authority for 
deportation unless a hearing was re- 
quired. The limitation of the appli- 
cation of the Act to hearings “re- 
quired by statute” exempts “only 
those hearings that administrative 
agencies may hold by regulation, 
rule, custom, or special dispensation; 
not those held by compulsion” he 
says. The words in the Act “exempt 
hearings of less than statutory au- 
thority, 
statutory authority” and here the 


not those of more than 
requirement is read into the depor- 
tation statute by the Court in order 
to save the statute from invalidity. 

The question whether Section 7 (a) 
of the Act exempts deportation pro- 
ceedings before immigrant inspec- 
tors turns upon the language of the 
Act that says that “. . . nothing in 
this Act shall be deemed to super- 
sede the conduct of specified classes 
of proceedings in whole or part by or 
before boards or other officers spe- 
cially provided for by or designated 
pursuant to statute”. He dismisses 
the Government’s argument that im- 
migrant inspectors are “specially pro- 
vided for by or designated pursuant 
to” Section 16 of the Immigration 
Act, saying that nothing in Section 
16 specially provides that immigrant 
inspectors shall conduct deportation 
hearings or be designated to do so. 
There is no basis in the “purposes, 
history or text of this Act for judi- 
cially declaring an exemption in 
favor of deportation proceedings 


from the procedural safeguards en- 
acted for general application to ad- 
ministrative agencies” he says. 





Mr. Justice DouGLas and Mr. Jus- 
tice CLARK took no part in the con- 
sideration or decision of the case. 

Mr. Justice REED wrote a dissent- 
ing opinion. He says that he dis- 
agrees with the majority about the 
proper interpretation of the Adminis- 
trative Procedure Act. “It seems to 
me obvious that the exception pro- 
vided in § 
inspectors dealing with the arrest of 
an alien for violation of the Immigra- 
tion Act. The examination of ar- 
rested aliens at a deportation pro- 


7 (a) covers immigrant 


ceeding is surely a specified class of 
proceedings under § 7 (a) of the Ad- 
ministrative Procedure Act, and it is 
surely conducted by an officer ‘spe- 
cially provided for by . . . statute’” 
he declares. 

The case was argued by Irving 
Jaffe for Wong Yang Sung, and by 
Robert W. Ginnane for McGrath. 


CONSTITUTIONAL LAW 


Upon Claim Before Governor by One 


Convicted of Capital Offense That He 
Became Insane After Sentence, Due 
Process Requires Neither Opportunity 
for Hearing nor Judicial Review of 
Governor’s Decision 

® Solesbee v. Balkcom, 339 U. S. 9, 
94 L. ed. Adv. Ops. 396, 70 S. Ct. 457, 
18 U. S. Law Week 4175. (No. 77, 
decided February 20, 1950.) 

Solesbee was convicted of murder 
in a Georgia court and was sentenced 
to death. He asked the Governor of 
Georgia to postpone execution on 
the ground that he had become in- 
sane after conviction and sentence. 
The Governor, after receiving the re- 
port of physicians, determined that 
he was sane. The questions on ap- 
peal before the Supreme Court were 
whether due process required that the 
claim of insanity be determined by a 
judicial or administrative tribunal 
after notice and hearings in which 
the convicted could be. represented 
by counsel, cross examine witnesses 
and offer evidence, and whether, if 
the tribunal were administrative, its 
findings must be subject to judicial 
review. The Georgia Supreme Court 
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held that the proceedings had met 
the standards of due process. 

Mr. Justice Biack delivered the 
opinion of the Court afhrming. He 
declares that “postponement of exe- 
cution because of insanity bears a 
close affinity not to trial for a crime 
but rather to reprieves of sentences 
in general”. This power has tradi- 
tionally rested in the executive, he 
says, and has seldom, if ever, been 
subject to judicial review. It is a uni- 
versal coramon-law p1 inciple, he says, 
“that upon a suggestion of insanity 
after sentence, the tribunal charged 
with responsibility must be vested 
with broad discretion in deciding 
whether evidence shall be heard. 
This discretion has usually been held 
nonreviewable by appellate courts”. 
There is no indication that either 
the Governor or the physicians who 
examined the petitioner and found 
him sane, under the provisions of a 
Georgia statute, violated the “hu- 
manitarian policy of Georgia against 
execution of the insane’”’ he declares. 

Mr. Justice DouGLas took no part 
in the consideration or decision of 
the case. 

Mr. Justice FRANKFURTER wrote a 
dissenting opinion. He holds that 
the ancient English law did not coun- 
tenance execution of a person non 
compos. American law is not more 
brutal than what is revealed as the 
unbroken command of English law 
for centuries preceding the separa- 
tion of the Colonies, he declares. It 
is not a question of the executive's 
discretionary prerogative of mercy, 
due 


he continues, for the process 


clause says to a state “thou shalt not”. 
Since it is a violation of due process 
to execute an insane man, he says, 
the convicted must be given an op- 
portunity for a fair hearing on the 
question of his alleged insanity. 

The case was argued by Benjamin 
E. Pierce for Solesbee, and by Eugene 
Cook for Balkcom. 


CRIMINAL LAW 


Phonograph Records Held To Be In- 
cluded Within Prohibition of Shipment 
in Interstate Commerce of Obscene 
Books or “Other Matter of Indecent 
Character”’ 


® United States v. Alpers, 338 U. S. 
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680, 94 L. ed. Adv. Ops. 353, 70 S. Ct. 
352, 18 U. S. Law Week 4116. (No. 
217, decided February 6, 1950.) 


Section 245 of the Criminal Code 
of the United States makes it illegal 
to ship in interstate commerce any 
“obscene book, pamphlet, pic- 
ture, motion picture film, paper, 
letter, writing, print, or other matter 
In the Dis- 
trict Court, Alpers was convicted of 


of indecent character’’. 


violation of this section. The alleged 
violation occurred when he shipped 
in interstate commerce certain 
phonograph records that were ad- 
mittedly obscene. The Court of 
Appeals for the Ninth Circuit re- 
versed conviction, noting that the 
words “book, pamphlet”, etc., in the 
statute refer to articles comprehen- 
sible to the sense of sight only, and 
held that phonograph records were 
not included within the prohibition 
of the statute, applying the rule of 
elusdem generis to its language. 


Speaking for the Supreme Court, 
Mr. Justice MiNTON reversed. He de 
clares that application of the eiusdem 
generis rule to the statute in this case 
would “defeat the obvious purpose 
of legislation”, which in this case was 
to prevent “the channels of inter- 
state commerce from being used to 
disseminate any matter that, in its 
nature, 
scene, lewd, lascivious or filthy ideas”. 


essential communicates ob 
Nothing in the statute or its history 
that it 
apply only to such indecent matte: 


indicates was intended to 


as is sensible to sight, he says. 


Mr. Justice DouGLas took no part 
in the consideration or decision of 


the case. 


Mr. Justice BLACK, joined by Mr. 
Justice FRANKFURTER and Mr. Justice 
JACKSON, dissented. Criminal stat- 
utes should be couched in language 
sufficiently clear to apprise people 
of the precise conduct that is pro- 
hioited, he says. Judicial interpreta- 
tion should not expand statutory 
language to include conduct that 
Congress might have barred but did 
not, he says, especially when, as here, 


the statute results in censorship. 


The case was argued by Joseph W. 


Bishop, Jr., for the United States, 
and by A. J. Zirpoli for Alpers. 


FEDERAL TRADE COMMISSION 
Corporation May Be Required by Fed- 
eral Trade Commission To File Report 
Showing That It Has Complied with 
Court Decree Enforcing Commission's 
Cease and Desist Order 
® United States v. Morton Salt Com- 
pany, United States v. International 
Salt Company, 338 U. S. 632, 94 L. 
ed. Adv. Ops. 358, 70 S. Ct. 357, 18 
U. S. Law Week 4128. (Nos. 273 and 
274, decided February 6, 1950.) 

In these cases, the Supreme Court 
held that the Federal Trade Commis- 
sion had the power to require the 
Salt Company and _ the 
International Salt Company to file 
reports showing how they had com- 


Morton 


plied with a decree of the Court of 


Appeals for the Seventh Circuit 
enforcing a cease and desist order 
entered by the The 
order affirmed by the Court of Ap- 
peals 
eighteen other salt producers and a 
trade association to cease and desist 


Commission. 


required respondents and 


from certain practices in connection 
with the pricing, producing and 
marketing of salt. 

Some four years later, on Septem- 
ber 2, 1947, the Commission ordered 
highly particularized reports to show 
continuing compliance with the de- 
cree. This was done without appli- 
cation to the court and is not pro- 
vided for under Section 5 of the Fed 
Act, unde 


eral Trade Commission 


which the Commission’s original 


cease and desist order was issued. 
Some of the producers and the salt 
trade association reported  satisfac- 
torily. Morton and _ International 
informed the Commission that they 
had complied with the decree but 
that they doubted whether the Com- 
mission had jurisdiction to require 
further reports and declined to sup- 
ply the information demanded. 
Neither requested a hearing or made 
objection to the scope of the order. 
The District Court refused to grant 
a mandatory injunction, finding no 
dispute as to material facts, and dis- 
missed for want of jurisdiction. The 


Court of Appeals affirmed (33 A.B. 
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act. 822; August, 1947). Before the 
Supreme Court, Morton and Inter- 
national contend (1) that the Com- 
interference 
Court of 


mission’s order is an 


with the decree of the 
\ppeals and an invasion of its 
powers; (2) that the Commission's 
rule under which the order was made 
is ultra vires and violates the Federal 
Administrative Procedure Act; (3) 
that the procedure is not authorized 
by the sections of the Act on which 
it is based; and (4) that the order is 
novel and arbitrary and violates the 
Fourth and Fifth Amendments. The 
Supreme Court, speaking through 
Mr. Justice JACKSON, rejected each of 
these contentions. 

As for the first objection of the 
companies, Mr. Justice JACKSON says 
that the 
relieve the Commission of its respon- 


Court’s decree did not 
sibility for preventing unfair compe- 
tition. The function of an adminis- 
trative body like the Commission is 
more akin to that of a grand jury 
than of a court, he says, in that it 
does not depend upon a case or con- 
troversy for power to get evidence. 
Here, the Commission was not modi- 
fying the court of appeals’ decree, 
but was following it up under its 
own law-enforcing powers, he says; 
it was not usurping judicial au- 
thority. 

As for the alleged violation of the 
Administrative Procedure Act, he 
notes that the Commission had com- 
plied with that Act by publishing the 
rule upon which its order rested in 
the Federal Register, and therefore, 
unless the order is ultra vires, the 
second objection of the companies 
is vain, he declares. 

He says that there is nothing in 
the history of the Federal Trade 
Commission Act to prevent the Com- 
mission from requiring “special re- 
ports”, authorized by Section 6 of 
the Act, to check on compliance with 
Section 5 orders, the section under 
which the original cease and desist 
order was issued, Reading the Act as 
a whole, he determines that the Com- 
mission was acting within its au- 
thority under the statute. 


As for the contentions of uncon- 
stitutionality, he say that a corpora- 


tion does not have equality with 
individuals in the enjoyment of the 
right to privacy. If an agency investi- 
gates a corporation and its inquiry 
is not beyond its authority, its de- 
mands are not too indefinite and the 
information it seeks is reasonably 
relevant, nothing in the Constitution 
prevents the investigation, he de- 
clares. Nothing in the Commission’s 
order in question transgresses those 
bounds, he says. The Court is not to 
be understood as holding that orders 
such as this are exempt from judicial 


examination, Mr. Justice JACKSON 


‘concludes, but there is nothing here 


to indicate an arbitrary or unlawful 
use of power. 

Mr. Justice DouGLas and Mr. Jus- 
tice MINTON took no part in the con- 
sideration or decision of the cases. 

The cases were argued by Philip 
Elman for the United States, by L. 
M. McBride for the Morton Salt 
Company, and by Frederic R. San- 
Salt 


born for the _ International 


Company. 


INSURANCE 
Beneficiaries Named in National Serv- 
ice Life Insurance Policy Are Entitled 
to Proceeds of Policy as Against Wife 
of Insured Who Claims Under Califor- 
nia Community Property Law 
® Wissner v. Wissner, 338 U. S. 655, 
94 L. ed. Adv. Ops. 332, 70 S. Ct. 398, 
18 U. S. Law Week 4118. (No. 119, 
decided February 6, 1950.) 

This case dealt with the question 
whether the proceeds of a National 
Service Life Insurance Policy were to 
be paid to the mother of the insured, 
designated as beneficiary in the 
policy, or to his widow, who claimed 
one half under the California com- 
munity property law. The California 
trial court determined that the in- 
sured and his wife were domiciled in 
California and that the premiums on 
the policy were paid from the in- 
sured’s army pay, held to be com- 
property California 
law, and awarded the widow one half 


munity under 
the payments already made to the 
mother and required the mother to 
pay to the widow one half of all fu 
ture payments “immediately” upon 
receipt thereof. The District Court of 
\ppeals affirmed, holding that the 


Supreme Court 


widow had a vested right to the in- 
surance proceeds. The California Su- 
preme Court denied a hearing. 
Speaking for the Supreme Court, 
Mr. Justice CLARK reversed. He de- 
clares, “We do not share appellee’s 
discovery of congressional purpose 
that widows in community property 
States participate in the payments 
under the policy, contrary to the ex- 
press direction of the _ insured. 
Whether directed at the very money 
received from the Government or an 
equivalent amount, the judgment be- 
low nullifies the soldier’s choice and 
frustrates the deliberate purpose of 
Congress.” He cites the language of 
the National Service Life Insurance 
Act to the effect that the 
“shall have the right to designate the 
beneficiary or beneficiaries of the in- 


insured 


surance”. As for the diversion to the 
widow of future payments as soon as 
they are paid to the mother, he says 
that this is in “flat conflict with the 
exemption provisions contained in 38 
U. S. C. § 454a, made a part of this 
Act by 38 U.S. C. § 18: Payments to a 
named beneficiary ‘shall be exempt 
from the claim of creditors, and shall 
not be liable to attachment, levy, or 
seizure by or under any legal or 
equitable process whatever, either 
before or after receipt by the benefi- 
..” He dismisses the widow’s 
Fifth Amendment argument by not- 


ciary. . 


ing that the Act provides that “No 
person shall have a vested right” to 
the proceeds; since no vested right to 
the proceeds could have been in the 
widow, he says, no question of due 
process arises. 

Mr. Justice DouGLas took no part 
in the consideration or decision of 
the case. 

Mr. Justice MINTON wrote a dis- 
senting opinion in which Mr. Justice 
FRANKFURTER and Mr. Justice JACK- 
son concurred. ‘Che judgment below 
does not interfere with the service- 
man’s right to name the beneficiary, 
he says. The widow however, he con- 
tinues, is not claiming as beneficiary 
but as owner of half the premiums, 
and thus, under California law, of 
half the proceeds. No attachment, 
levy or seizure is attempted here, he 
declares, for those words are words 
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of art and have a definite meaning 
in law and as used in the Act and 
that meaning does not embrace what 
was done here. Certainly Congress 
did not intend to upset the long- 
standing community property law of 
the states, he says. 

The case was argued by Carlos J. 
3adger for the appellant, and by 
Leslie A. Cleary for the appellee. 


MINES AND MINERALS 
Regulation of Secretary of Interior 
Directing That No Lease Be Granted 
Except Where Additional Coal Mine 
Is Needed Confers No Contract Right 
on Holders of Existing Leases and 
Does Not Apply Where Proposed 
Lease Is for Mere Extension of Mine 
Already in Existence on Staite Land 
® Chapman v. Sheridan-Wyoming. 
Coal Company, Inc., 338 U. S. 621, 
94 L. ed. Adv. Ops. 307, 70 S. Ct. 
392, 18 U. S. Law Week 4125. (No. 
60, decided February 6, 1950.) 

In this case, the Sheridan-Wyo- 
ming Coal Company, Inc., a lessee 
of coal mining rights in public lands, 
sought to prevent tht Secretary of 
the Interior from leasing to a com- 
petitor similar rights in other public 
lands. Sheridan-Wyoming relies up- 
on a 1934 regulation of the Secretary 
that the Court assumed fixed a con- 
trolling policy that directed that 
new leasing units be authorized upon 
a “satisfactory showing that an addi- 
tional coal mine is needed and that 
there is an actual need for coal which 
cannot otherwise be reasonably met”. 
Sheridan-Wyoming alleged that the 
Secretary proposed to issue a lease 
to the Big Horn Company, which 
had mines on_partially-exhausted 
state-owned lands and desired federal 
lands to prolong its business, but 
that the Secretary had made no find- 
ing that there was a need for an addi- 
tional supply of coal, and that in fact 
there was no such need. Sheridan- 
Wyoming contended that issuance of 
the lease would substantially impair 
its investment, decrease its volume 
of sales and cost it profitable mar- 
kets. The District Court dismissed 
Sheridan-Wyoming’s complaint on 
several grounds, and the Court of 
Appeals affirmed, with leave to apply 
to the District Court to amend only 
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upon the ground that the complaint 
showed no standing to sue in Sheri- 
dan-Wyoming, there being no al- 
legation of special property right in 
the plaintiff. The District Court de- 
nied the privilege of amending, say- 
ing that the new matter added noth- 
ing material. The Court of Appeals 
reversed, holding in substance that 
the proposed amended complaint 
stated a cause of action. 

Speaking for the Supreme Court, 
Mr. Justice JACKSON reversed. There 
is nothing in the Mineral Leasing 
Acts that prevents the Secretary from 
taking into consideration whether a 
public interest will be served or in- 
jured by opening a particular mine, 
he says, but there is no grant of au- 
thority to create a private contract 
right that would override his con- 
tinuing duty to be governed by the 
public interest in deciding to lease 
or withhold leases. 

As for the charge that the Secre- 
tary would be violating his own or- 
der, he accepts the Secretary’s in- 
terpretation that the order only pre- 
vents a lease that will introduce a 
new competitor and not one that 
would merely enable an existing 
mine and established business to 
continue. 

Mr. Justice DouGLas took no part 
in the consideration or decision of 
the case. 

The case was argued by Roger P. 
Marquis for the Secretary, and by T. 
Peter Ansberry for the Sheridan- 
Wyoming Coal Company, Inc. 


RADIO COMMUNICATION 


Refusal of Federal Communications 
Commission To Renew Broadcasting 
License Unless Station Repudiates Con- 
tract Does Not Render Contract Un- 
enforceable in State Court 
= Regents of the University System 
of Georgia v. Carrol, 338 U. S. 586, 
94 L. ed. Adv. Ops. 320, 70 S. Ct. 
370, 18 U. S. Law Week 4140. (No. 
83, decided February 6, 1950.) 
Petitioner owned a radio broad- 
casting station. In 1930, it entered 
into a contract with the Southern 
Broadcasting Company for the oper- 
ation of the station by Southern for 
a ten-year period. In 1940, the con- 


tract was renewed. 


Upon applica- 
tion for renewal of its license, the 


Federal Communications Commis- 
sion denied the application on the 
ground that petitioner’s contract with 
Southern violated the Commission’s 
rule that a licensee must be respon- 
sible for control and operation of 
the station, and that a licensee may 
not transfer to any person its respon- 
sibility without the Commission’s 
written consent, Petitioner then en- 
tered into the contract with South- 
ern thet is at issue in this case, It 
provided for transfer of all the stock 
of Southern to petitioner in return 
for 15 per cent of the monthly net 
billings of the station, an amount 
found by the Commission to be 
about 70 per cent of the station’s net 
earnings. The Commission again de- 
nied the license application on the 
ground that the contract would en- 
danger petitioner’s financial ability 
to operate the station in the public 
interest, but allowed the petitioner 
to make a new application provided 
it should affirmatively show “that no 
further effect is given to the agree- 
ments.” In 1945, petitioner repudi- 
ated the contract and on March 7, 
1946, the Commission issued to peti- 
tioner the requested license. The 
shareholders of Southern were sus- 
tained by the Georgia courts in their 
suit for an accounting under the con- 
tract, the state courts holding that 
the Federal Communications Com- 
mission was without jurisdiction to 
nullify the contract, and that its de- 
nial of the license did not make the 
contract impossible of performance. 


The Supreme Court affirmed in an 
opinion written by Mr. Justice REED. 
He dismisses the question of impos- 
sibility of performance, saying that 
that is a question of state law. In 
holding that nothing in the Com- 
munications Act of 1934 gave the 
Commission power to affect the con- 
tractual rights of the parties, he notes 
that the only sanction the Commis- 
sion can apply to enforce its deci- 
sions is to revoke or to refuse to 
renew a license. The Act does not 
empower the Commission to adjudi- 
cate the contractual liability of a 
licensee for its contracts, he says. The 
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Commission did not, as it has done 
in other cases, obtain an assent to 
cancellation of the contract, and the 
dilemma in which the Commission 
finds itself is the “inevitable result 
of the statutory scheme of licensing”, 
he declares. 


There is no violation 
of the supremacy clause of the Con- 
stitution, he says. 

Mr. Justice BLAck and Mr. Justice 
DoucLas took no part in the con- 
sideration or decision of the case. 

The case was argued by Hamilton 
Lokey for the petitioner, and by 
James A. Branch for Carroll. 


SEARCHES AND SEIZURES 


Search Without Search Warrant of Of- 
fice of Suspect Upheld Where Incident 
to Valid Arrest Though There Had Been 
Ample Time To Obtain Search Warrant 
® United States v. Rabinowitz, 339 
U. S. 56, 94 L. ed. Adv. Ops. 407, 
70 S. Ct. 430, 18 U. S. Law Week 
4157. (No. 293, decided February 
20, 1950.) 

Rabinowitz was convicted of sell- 
ing and possessing and concealing 
forged and altered United States ob- 
ligations with intent to defraud. He 
was arrested by officers armed with a 
warrant of arrest but not with a 
search warrant. Evidence obtained 
by a search of his one-room office at 
the time of the arrest was admitted at 
the trial over his objections. Relying 
upon Trupiano v. United States, 334 
U. S. 669, the Court of Appeals for 
the Second Circuit reversed the con- 
viction on the ground that the search 
of the office was illegal since the 
officers had had time to obtain a 
search warrant and had not done so. 

The Supreme Court reversed, 
speaking through Mr. Justice MIN- 
TON. He says that the language of 
the Fourth Amendment prohibits 
unreasonable searches but that no 
one questions the right to search the 
person after a valid arrest, for this is 
not unreasonable. Previous deci- 
sions of the Court have recognized 
that there is a permissible area of 
search beyond the person proper, he 
notes. “It became accepted” he says 
“that the premises where the arrest 


was made, which premises were un- 
der the control of the person arrested 
and where the crime was being com- 
mitted, were subject to search with- 
out a search warrant.” Because the 
search here was reasonable under 
this doctrine, the officers were not 
bound to obtain a search warrant 
although they had time to do so, he 
declares. “To the extent that Tru- 
piano v. United States . . . requires a 
search warrant solely upon the basis 
of the practicability of procuring it 
rather than upon the reasonableness 
of the search after a lawful arrest, 


-that case is overruled” he announces. 


Mr. Justice DouGLas took no part 
in the consideration or decision of 
the case. 

Joined by Mr. Justice JAcKson, Mr. 
Justice FRANKFURTER wrote a dissent- 
ing opinion. The basic roots of the 
exception to the prohibition of the 
Fourth Amendment of search with- 
out a warrant in the case of legal 
arrest lie in necessity, he says. The 
search is permitted to protect the 
arresting officer and to deprive the 
prisoner of potential means of escape. 
He proceeds to discuss at length the 
cases cited by the majority, saying 
that they do not support the de- 
cision. They show, he says, “how a 
hint becomes a suggestion, is loosely 
turned into dictum and finally ele- 
vated to a decision”. The right to 
search the place of arrest without a 
warrant, he declares, is an innova- 
tion “based on confusion, without 
historic precedent, and made in 
the teeth of a historic protection 
against it”. 

Mr. Justice BLAcK wrote a dissent- 
ing opinion in which he states: 
“Whether this Court should adhere 
to the Trupiano principle making 
evidence so obtained inadmissible in 
federal courts now presents no more 
than a question of what is wise judi- 
cial policy.” Nevertheless he thinks 
that overruling the Trupiano case 
merely aggravates existing uncer- 
tainty. 

The case was argued by Philip B. 
Perlman for the United States, and 
by Abraham Lillienthal for Rabino- 


witz, 


Supreme Court 


TAXATION 

New Jersey Statute Assessing Intangi- 
bles of Insurance Companies, Which 
Included Federal Bonds Exempt from 
State Taxation, Held Invalid 

=" New Jersey Realty Title Insurance 
Company v. Division of Tax Appeals 
in the Department of Taxation and 
Finance of the State of New Jersey, 
338 U. S. 665, 94 L. ed. Adv. Ops. 337, 
70 S. Ct. 413, 18 U. S. Law Week 
4121, (No. 147, decided February 6, 
1950.) 


A New Jersey statute imposes a tax 
on stock insurance companies doing 
business in the state. The tax is 
assessed upon the full amount or 
value of their intangible personal 
property, exclusive of shares of stock 
owned by the companies and of non- 
taxable property and property ex- 
empt from taxation. The statute also 
provides that “the assessment against 
the intangible personal property .. . 
shall in no event be less than fifteen 
per centum of the sum of the paid-up 
capital and the surplus in excess of 
the total of all liabilities... .” In 
computing appellant’s tax under this 
statute, the state tax division did not 
dispute that appellant’s total intan- 
gible assets included U. S. Treasury 
bonds with a face value of $450,000 
and that its other nontaxable and 
exempt property had a value of 
$318,771.95. Under the formula pro- 
vided in the statute, it was found 
that appellant had no balance of 
assessable property subject to tax, 
and the division accordingly levied 
the tax under the proviso that the 
assessment should not be less than 
15 per cent of the corporate net 
worth. The tax was upheld by the 
New Jersey Supreme Court. In the 
United States Supreme Court, appel- 
lant challenges the validity of the 
assessment on the ground that it 
levied a tax upon interest-bearing 
obligations of the United States that 
are exempted from state taxation by 
31 U.S.C. § 742. 

The Supreme Court’s opinion re- 
versing was delivered by Mr. Justice 
Ciark, who says that, while the New 
Jersey court declared that the federal 
securities involved were “exempt 
from state, municipal, or local taxa- 
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of art and have a definite meaning 
in law and as used in the Act and 
that meaning does not embrace what 
was done here. Certainly Congress 
did not intend to upset the long- 
standing community property law of 
the states, he says. 

The case was argued by Carlos J. 
Badger for the appellant, and by 
Leslie A. Cleary for the appellee. 


MINES AND MINERALS 


Regulation of Secretary of Interior 
Directing That No Lease Be Granted 
Except Where Additional Coal Mine 
Is Needed Confers No Contract Right 
on Holders of Existing Leases and 
Does Not Apply Where Proposed 
Lease Is for Mere Extension of Mine 
Already in Existence on State Land 
® Chapman v. Sheridan-Wyoming. 
Coal Company, Inc., 338 U. S. 621, 
94 L. ed, Adv. Ops. 307, 70 S. Ct. 
392, 18 U. S. Law Week 4125. (No. 
60, decided February 6, 1950.) 

In this case, the Sheridan-Wyo- 
ming Coal Company, Inc., a lessee 
of coal mining rights in public lands, 
sought to prevent the Secretary of 
the Interior from leasing to a com- 
petitor similar rights in other public 
lands. Sheridan-Wyoming relies up- 
on a 1934 regulation of the Secretary 
that the Court assumed fixed a con- 
trolling policy that directed that 
new leasing units be authorized upon 
a “satisfactory showing that an addi- 
tional coal mine is needed and that 
there is an actual need for coal which 
cannot otherwise be reasonably met”. 
Sheridan-Wyoming alleged that the 
Secretary proposed to issue a lease 
to the Big Horn Company, which 
had mines on_partially-exhausted 
state-owned lands and desired federal 
lands to prolong its business, but 
that the Secretary had made no find- 
ing that there was a need for an addi- 
tional supply of coal, and that in fact 
there was no such need. Sheridan- 
Wyoming contended that issuance of 
the lease would substantially impair 
its investment, decrease its volume 
of sales and cost it profitable mar- 
kets. The District Court dismissed 
Sheridan-Wyoming’s complaint on 
several grounds, and the Court of 
Appeals affirmed, with leave to apply 
to the District Court to amend only 
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upon the ground that the complaint 
showed no standing to sue in Sheri- 
dan-Wyoming, there being no al- 
legation of special property right in 
the plaintiff. The District Court de- 
nied the privilege of amending, say- 
ing that the new matter added noth- 
ing material. The Court of Appeals 
reversed, holding in substance that 
the proposed amended complaint 
stated a cause of action. 

Speaking for the Supreme Court, 
Mr. Justice JACKSON reversed. There 
is nothing in the Mineral Leasing 
Acts that prevents the Secretary from 
taking into consideration whether a 
public interest will be served or in- 
jured by opening a particular mine, 
he says, but there is no grant of au- 
thority to create a private contract 
right that would override his con- 
tinuing duty to be governed by the 
public interest in deciding to lease 
or withhold leases. 

As for the charge that the Secre- 
tary would be violating his own or- 
der, he accepts the Secretary’s in- 
terpretation that the order only pre- 
vents a lease that will introduce a 
new competitor and not one that 
would merely enable an existing 
mine and established business to 
continue. 

Mr. Justice DouGLas took no part 
in the consideration or decision of 
the case. 

The case was argued by Roger P. 
Marquis for the Secretary, and by T. 
Peter Ansberry for the Sheridan- 
Wyoming Coal Company, Inc. 


RADIO COMMUNICATION 


Refusal of Federal Communications 
Commission To Renew Broadcasting 
License Unless Station Repudiates Con- 
tract Does Not Render Contract Un- 
enforceable in State Court 
® Regents of the University System 
of Georgia v. Carrol, 338 U. S. 586, 
94 L. ed. Adv. Ops. 320, 70 S. Ct. 
370, 18 U. S. Law Week 4140. (No. 
83, decided February 6, 1950.) 
Petitioner owned a radio broad- 
casting station. In 1930, it entered 
into a contract with the Southern 
Broadcasting Company for the oper- 
ation of the station by Southern for 
a ten-year period. In 1940, the con- 


tract was renewed. 
tion for renewal of its license, the 
Commis- 
sion denied the application on the 
ground that petitioner’s contract with 
Southern violated the Commission’s 
rule that a licensee must be respon- 
sible for control and operation of 
the station, and that a licensee may 
not transfer to any person its respon- 


Upon applica- 


Federal Communications 


sibility without the Commission’s 
written consent. Petitioner then en- 
tered into the contract with South- 
ern that is at issue in this case, It 
provided for transfer of all the stock 
of Southern to petitioner in return 
for 15 per cent of the monthly net 
billings of the station, an amount 
found by the Commission to be 
about 70 per cent of the station’s net 
earnings. The Commission again de- 
nied the license application on the 
ground that the contract would en- 
danger petitioner’s financial ability 
to operate the station in the public 
interest, but allowed the petitioner 
to make a new application provided 
it should affirmatively show “that no 
further effect is given to the agree- 
ments.” In 1945, petitioner repudi- 
ated the contract and on March 7, 
1946, the Commission issued to peti- 
tioner the requested license. The 
shareholders of Southern were sus- 
tained by the Georgia courts in their 
suit for an accounting under the con- 
tract, the state courts holding that 
the Federal Communications Com- 
mission was without jurisdiction to 
nullify the contract, and that its de- 
nial of the license did not make the 
contract impossible of performance. 


The Supreme Court affirmed in an 
opinion written by Mr. Justice REED. 
He dismisses the question of impos- 
sibility of performance, saying that 
that is a question of state law. In 
holding that nothing in the Com- 
munications Act of 1934 gave the 
Commission power to affect the con- 
tractual rights of the parties, he notes 
that the only sanction the Commis- 
sion can apply to enforce its deci- 
sions is to revoke or to refuse to 
renew a license. The Act does not 
empower the Commission to adjudi- 
cate the contractual liability of a 
licensee for its contracts, he says. The 











il Sida ae santa: eT 








Ci 
in 


di 
fi 
of 
he 
of 


sti 


D 
sit 






ck 
im 
iet 
int 


net 
de- 
the 
en- 
ity 
4 
lic 


the 
ice. 


/an 
sED. 
DOs- 
hat 
In 
om- 
the 
-on- 
otes 
mis- 
leci- 


not 
udi- 
f a 
The 





Tau 





need Alia EEE 








CA ill dla an ev cemtoes iP Y 





Commission did not, as it has done 
in other cases, obtain an assent to 
cancellation of the contract, and the 


dilemma in which the Commission 
finds itself is the “inevitable result 
of the statutory scheme of licensing”, 
There is no violation 
of the supremacy clause of the Con- 
stitution, he says. 


he declares. 


Mr. Justice BLAcK and Mr. Justice 
DouGLas took no part in the con- 
sideration or decision of the case. 

The case was argued by Hamilton 
Lokey for the petitioner, and by 
James A. Branch for Carroll. 


SEARCHES AND SEIZURES 


Search Without Search Warrant of Of- 
fice of Suspect Upheld Where Incident 
to Valid Arrest Though There Had Been 
Ample Time To Obtain Search Warrant 
® United States v. Rabinowitz, 339 
U. S. 56, 94 L. ed. Adv. Ops. 407, 
70 S. Ct. 430, 18 U. S. Law Week 
4157. (No. 293, decided February 
20, 1950.) 

Rabinowitz was convicted of sell- 
ing and possessing and concealing 
forged and altered United States ob- 
ligations with intent to defraud. He 
was arrested by officers armed with a 
warrant of arrest but not with a 
search warrant. Evidence obtained 
by a search of his one-room office at 
the time of the arrest was admitted at 
the trial over his objections. Relying 
upon Trupiano v. United States, 334 
U. S. 669, the Court of Appeals for 
the Second Circuit reversed the con- 
viction on the ground that the search 
of the office was illegal since the 
officers had had time to obtain a 
search warrant and had not done so. 

The Supreme Court reversed, 
speaking through Mr. Justice MIN- 
TON. He says that the language of 
the Fourth Amendment prohibits 
unreasonable searches but that no 
one questions the right to search the 
person after a valid arrest, for this is 
not unreasonable. Previous deci- 
sions of the Court have recognized 
that there is a permissible area of 
search beyond the person proper, he 
notes. “It became accepted” he says 
“that the premises where the arrest 


was made, which premises were un- 
der the control of the person arrested 
and where the crime was being com- 
mitted, were subject to search with- 
out a search warrant.” Because the 
search here was reasonable under 
this doctrine, the officers were not 
bound to obtain a search warrant 
although they had time to do so, he 
declares. “To the extent that Tru- 
piano v. United States . . . requires a 
search warrant solely upon the basis 
of the practicability of procuring it 
rather than upon the reasonableness 
of the search after a lawful arrest, 


-that case is overruled” he announces. 


Mr. Justice DouGcLas took no part 
in the consideration or decision of 
the case. 


Joined by Mr. Justice JAcKson, Mr. 
Justice FRANKFURTER wrote a dissent- 
ing opinion. The basic roots of the 
exception to the prohibition of the 
Fourth Amendment of search with- 
out a warrant in the case of legal 
arrest lie in necessity, he says. The 
search is permitted to protect the 
arresting officer and to deprive the 
prisoner of potential means of escape. 
He proceeds to discuss at length the 
cases cited by the majority, saying 
that they do not support the de- 
ciston. They show, he says, “how a 
hint becomes a suggestion, is loosely 
turned into dictum and finally ele- 
vated to a decision”. The right to 
search the place of arrest without a 
warrant, he declares, is an innova- 
tion “based on confusion, without 
historic precedent, and made in 
the teeth of a historic protection 
against it”. 


Mr. Justice BLAcK wrote a dissent- 
ing opinion in which he states: 
“Whether this Court should adhere 
to the Trupiano principle making 
evidence so obtained inadmissible in 
federal courts now presents no more 
than a question of what is wise judi- 
cial policy.” Nevertheless he thinks 
that overruling the Trupiano case 
merely aggravates existing uncer- 
tainty. 

The case was argued by Philip B. 
Perlman for the United States, and 
by Abraham Lillienthal for Rabino- 


witz, 


Supreme Court 


TAXATION 


New Jersey Statute Assessing Intangi- 
bles of Insurance Companies, Which 
Included Federal Bonds Exempt from 
State Taxation, Held Invalid 


=" New Jersey Realty Title Insurance 
Company v. Division of Tax Appeals 
in the Department of Taxation and 
Finance of the State of New Jersey, 
338 U.S. 665, 94 L. ed. Adv. Ops. 337, 
70 S. Ct. 413, 18 U. S. Law Week 
4121. (No. 147, decided February 6, 
1950.) 


A New Jersey statute imposes a tax 
on stock insurance companies doing 
business in the state. The tax is 
assessed upon the full amount or 
value of their intangible personal 
property, exclusive of shares of stock 
owned by the companies and of non- 
taxable property and property ex- 
empt from taxation. The statute also 
provides that “the assessment against 
the intangible personal property . . . 
shall in no event be less than fifteen 
per centum of the sum of the paid-up 
capital and the surplus in excess of 
the total of all liabilities. . . .” In 
computing appellant’s tax under this 
statute, the state tax division did not 
dispute that appellant’s total intan- 
gible assets included U. S. Treasury 
bonds with a face value of $450,000 
and that its other nontaxable and 
exempt property had a value of 
$318,771.95. Under the formula pro- 
vided in the statute, it was found 
that appellant had no balance of 
assessable property subject to tax, 
and the division accordingly levied 
the tax under the proviso that the 
assessment should not be less than 
15 per cent of the corporate net 
worth. The tax was upheld by the 
New Jersey Supreme Court. In the 
United States Supreme Court, appel- 
lant challenges the validity of the 
assessment on the ground that it 
levied a tax upon interest-bearing 
obligations of the United States that 
are exempted from state taxation by 
31 U.S.C. § 742. 

The Supreme Court’s opinion re- 
versing was delivered by Mr. Justice 
Ciark, who says that, while the New 
Jersey court declared that the federal 
securities involved were “exempt 
from state, municipal, or local taxa- 
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tion”, it is clear that in the compu- 
tation of the assessment, the face 
value of government 
bonds was included. This is a viola- 
tion of the federal bond exemption, 
he says, and it does not matter wheth- 
er the tax is an indirect levy upon net 
worth measured by corporate capital 
and surplus or a tax upon personal 
property based on a valuation gauged 
by capital and surplus. “Our inquiry 


appella nt’s 


is narrowed to whether in practical 
operation and effect the tax is in part 
a tax upon federal bonds” he says. 


Law and the Laymen 


# {At the Annual Meeting of the 
\ssociation in St. Louis last autumn, 
Winston Paul, Chairman of the 
Committee on Constitutional Revi- 
sion of New Jersey, delivered an ad- 
dress entitled “Achieving a New Ju- 
dical System”. We are indebted to 
Judge Bolitha J. Laws, Chief Judge 
of the United States District Court 
for the District of Columbia, for the 
following digest of Mr. Paul’s re- 
marks. ] 

Nowhere does government touch 
the life of a people more intimately 
than in the administration of justice. 
For this reason, our judicial system 
must keep pace with modern trends 
in society, business and science to the 
end that the public never becomes 
dissatisfied with the processes of jus- 
tice. The use of more and more ad- 
ministrative commissions and the 
ever-increasing use of arbitration 
agreements in contracts are indica- 
tions that the courts have proved in- 
adequate in their réle of determin- 
ing the rights of adverse parties. Need 
for improvements in our judicial 
system has long been apparent to the 
Bench, the Bar and the public. Only 
to a limited extent, however, have the 
Bench and the Bar recognized that 
lav interest and organizing talents are 
necessary to obtain the objective of 
an improved judicial system. The 
inertia, sometimes even opposition 
from the Bar and the Bench, will 
often require that laymen, because 
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Mr. Justice DouGLas took no part 
in the consideration or decision of 
the case. 

Mr. Justice BLAck wrote a dissent- 
ing opinion in which he says that it 
is well settled that a state may levy a 
tax upon a “legitimate subject, such 
as a franchise, measured by net assets 
or net income including tax-exempt 
federal instrumentalities’. If the 
statute had set a minimum tax in 
dollars, it would not be held un- 
reasonable, he says, and the fact that 
the minimum tax actually enacted 


of their independent position, be- 
come the catalytic agents of judicial 
reform. In determining the charac- 
teristics desired in an improved judi- 
cial system, the Bench and the Bar 
should take the initiative. Once the 
objectives have been established the 
question always arises, how can they 
be attained? 

The first step is to invite into the 
preliminary meetings, even for the 
discussion of objectives, a group of 
outstanding lay civic leaders. They 
must be made to feel that they have a 
part in determining the program and 
must be familiarized with the rea- 
sons for the proposed improvements. 
As laymen, they may well know 
where the courts fail to meet the 
needs of the citizen, especially the 
local police and traffic courts, which 
are too often integral parts of the 
political rather than the judicial sys- 
tem. Also, little argument will be 
required to convince businessmen of 
the value of responsible and effective 
administrative supervision of the ju- 
dicial system. Lay interests will also 
prove valuable in improving the 
method of selection of jurors. 

Care and thought must be exer- 
cised in the selection of these civic 
leaders to ensure that they consist 
of people who have a sincere civic 
spirit. The organizing group should 
be selected on a bipartisan basis and 
care should be taken to include rep- 
resentatives of as many business and 


varies fairly with the net worth and 


that appellant happens to own gov- 
ernment bonds should not require 
the court to strike it down as un- 
constitutional. Appellant concedes 
that its net worth exceeds the value 
of its tax-exempt federal securities, 
he declares, so the tax imposed did 
not touch the bonds. 

The case was argued by Walter 
Gordon Merritt for the appellant, 
and by Vincent J. Casale for the 
appellee. 


civic groups as possible, including 
farm, labor-and women’s organiza- 
tions. From this organizing group, 
a competent leader, well-versed in 
political affairs and with the qualities 
of persistence and determniation 
should be selected for the direction 
of the campaign. In addition to 
shrewd direction and outstanding 
leadership, public support will be of 
inestimable value. It is necessary to 
secure sponsorship of the movement 
by one or more “front men” whose 
integrity and public standing are 
such that their support will be gen- 
erally recognized as sincere and in- 
formed, and who can command news- 
paper space. 

The three important elements for 
success are as follows: 

1. Nonlegal sponsoring group. 

2. An experienced director, if pos- 
sible professional. 

3. Adequate financing based on a 
carefully prepared budget. 

The campaign for public support 
will require the enlisting of speakers 
for whom a handbook, printed or 
mimeographed, should be prepared; 
arranging for numerous public and 
group meetings of service clubs, 
churches and schools; and the dis- 
tribution of literature, illustrated, if 
possible, with cartoons. Dissemina- 
tion of information on the present 
court system and the reasons for im- 
provement are of primary impor- 

(Continued on page 496) 
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Constitutional Law . .. due process and 
equal protection .. . provisions of Cali- 
fornia Alien Land Law that escheat 
land to state when conveyed to Jap- 
anese held unconstitutional. 


=" Masaoka et al. vy. People of the 
State of California, Calif. Superior 
Ct., Los Angeles County, March 16, 
1950, Clarke, J. 

In a memorandum opinion in an 
action to quiet title, the Court held 
California’s Alien Land Law uncon- 
stitutional on the grounds that it 
was directed against persons of 
Japanese ancestry solely because of 
race and was in direct violation of 
the due process and equal protection 
clauses of the Fourteenth Amend- 
ment. The opinion was rendered in 
the case of five American war 
veterans of Japanese ancestry who, 
precluded by the escheat provisions 
of Alien Land Law from making a 
gift of a home to their Japanese 
alien mother who had lived in the 
United States since 1905, brought an 
action against the state to quiet title 
to the land. The Court found that 
the law impaired the constitution- 
ally protected right to acquire, own 
and enjoy real property. 


Contempt. . . obstruction of justice . . 
the picketing of a judge's home and 
the writing of insulting and threaten- 
ing letters to him in disapproval of his 
decision in pending matters constitute 
a clear and present danger to the 
orderly administration of justice and 
are punishable as contempt. 


® Fawick Airflex Co., Inc. v. United 





EDITOR'S NOTE: The omission of a cita- 
tion to the United States Law Week or to 
the appropriate official or unofficial re- 
ports in any instance does not mean that 
the subject matter has not been digested 
or reported in those publications. 


Electrical, Radio & Machine Workers 
of America, Local 735, et al., Ohio 
Ct. App., March 6, 1950, Hunsicker, J. 


The Court held in this action that 


‘the picketing of a judge’s home and 


the writing of insulting and threaten- 
ing letters to him to express disap- 
proval of his decision in matters 
pending before him constituted a 
clear and present danger to the 
orderly administration of justice and 
were punishable by such judge as 
contempt of court. He was criticized 
for convicting certain strikers of vio- 
lating an injunction. The cases of 
other strikers were still undisposed 
of. In applying the clear and present 
danger rule with respect to contempt 
convictions as enunciated by the 
United States Supreme Court in 
Bridges v. State of California, 314 
U. S. 252, and Pennekamp v. State of 
Florida, 328 U. S. 331, the Court 
stated that judicial decorum and dig- 
nity “are lowered to the caterwauling 
of the ill-mannered and depraved” if 
a judge is to have hovering over him 
the possibility that harm or disorder 
are to be a constant threat to his home 
and family whenever those that dis- 
agree with him decide to picket his 
residence, however short the duration 
of such picketing or however peaceful 
it becomes in the presence of police 
officers. With regard to the letters 
charging undue influence and cor- 
ruption and threatening the judge 
personally, the Court ruled that any 
language by which it is intended to 
influence the action of a judge, or 
language that has a tendency to in- 
fluence him, is a danger to the im- 
partial administration of justice and, 
hence, not to be protected by the 
right of free speech guaranteed by 
the First and Fourteenth Amend- 
ments. The Court found the con- 


viction improper, however, in the 
case of one disapproving letter that, 
although written in bad taste, was 
not deemed to constitute a threat to 
the judicial process. 


Contempt... 
punishment imposed upon attorneys 
for criminal contempt committed while 
defending Communists during nine- 
month trial in federal district court was 
not invalidated by court's withholding 
of contempt citation until end of trial 
or by its finding that attorneys’ con- 
duct was result of conspiracy, which 
could not have been entered into in 
the court's presence. 


attorneys ... summary 


® U. S. v. Sacher et al., C.A. 2d, 
April 5, 1950, A. N. Hand, C.]. 

By a two-to-one vote, the Court 
of Appeals upheld the sentences for 
criminal contempts of court sum- 
marily imposed upon appellants for 
conduct while acting as defense at- 
torneys (one as attorney pro se) for 
the eleven Communists convicted of 
violating the Smith Act (see 35 
A.B.A.]. 850, 1022, October, Decem- 
ber, 1949). Sentenced at the close of 
the nine-month trial, the attorneys 
were given prison terms ranging 
from thirty days to six months. They 
were convicted under Rule 42 of 
the Federal Rules of Criminal Pro- 
cedure authorizing summary punish- 
ment—without a trial—of contemp- 
tuous conduct that the judge “saw 
or heard” and that was “committed 
in the actual presence of the court”. 
The decision upheld all the con- 
tempt specifications with the excep- 
tion of three in the case of appellant 
Sacher and one each for the remain- 
ing five appellants. The specification 
reversed as to all the attorneys was 
one charging that they “joined in a 
wilful, deliberate and concerted ef- 
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fort to delay and obstruct” the trial. 
Appellants contended that such a 
finding of an agreement on their part 
precluded the imposition of sum 
mary punishment since the conduct 
punished could not have been com 
mitted in the court's presence. A. N. 
Hand, C.J., writing the majority 
opinion, took the position for him- 
self alone that the district judge’s 
finding of an agreement meant no 
more than that appellant’s contuma- 
cious acts committed in his presence 
were “deliberate”; any belief on his 
part as to the existence of a prior 
conspiracy was considered “quite un- 
important” and not a limitation on 
his power to impose summary punish- 
ment on the agreement specification. 
Frank, C.J., differed 
Hand as to the validity of the sen- 
tence on the agreement specification 
and, since Clark, C.J., voted to re- 
verse the sentences on all the speci- 


from Judge 


fications, the decision of a majority 
of the Court was to reverse the sen- 
tence on the agreement specification. 
Frank, C.J., maintained that this 
specification charged “something in 
the nature of a conspiracy” which 
could not be presumed to have been 
made in the judge’s presence and 
thus required a hearing to afford 
appellants the opportunity to offer 
evidence that they had not entered 
into a conspiracy. The reversal as 
to this specification, however, the ma- 
jority agreed, had “no practical ef- 
fect” since the question of conspiracy 
was deemed “wholly irrelevant” to 
the remaining specifications, which 
were separate and distinct and sup- 
ported by the record. 

The majority also ruled that the 
imposition of summary punisment 
was not vitiated by the fact that the 
contempt citations withheld 
until the end of the trial. Noting 
that the United States Supreme 
Court had left open the question 
whether a judge empowered to pun- 


were 


ish a contempt in open court without 
notice and hearing must impose sen- 
tence immediately after the contempt 
is committed, the Court held that 
the degree of promptitude required 
depended upon the particular facts 
of each case and that the punishment 
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need not follow immediately if such 
an imposition would endanger the 
defense in a criminal case or inter- 
fere with its conduct. 

Clark, C.J., dissenting, conceded 
that this was an “unusual case pre- 
unusual situations” but 
the proceedings re- 
manded for a hearing upon the 


senting 
would order 
charges in the contempt certificate. 
It was his view that, although ap- 
pellants’ conduct appeared at times 
to be “abominabie”, 
the “right to be heard in open court 
before one is condemned is too valu 


nevertheless 


able to be whittled away under the 
guise of ‘demoralization of the court’s 
authority’ ”’ 


Corporations . . . stockholders’ deriva- 
tive actions .. . action brought in fed- 
eral district court alleging that the 
transaction giving rise to suit violated 
the Transportation Act of 1940 sets 
forth a substantial claim under a fed- 
eral statute, and hence is not subject 
as a nondiversity case to the New 
York statute requiring that the dis- 
senting stockholders furnish security 
for costs. 

® Fielding v. Allen et al., C. A. 2d, 
April 12, 1950, Swan, C. J. 

The questions presented on appeal 
were whether the second count of 
the complaint in the instant stock- 
holder’s derivative action brought in 
the United States District Court for 
the Southern District of New York 
to set aside a sale of corporate assets 
and to obtain an accounting from 
the corporation’s officers and direc- 
tors was founded on a federal statute 
and, if so, whether § 61-b of the New 
York General Corporation Law re- 
quiring stockholders in derivative 
actions to furnish security for costs 
as a condition precedent to the 
prosecution of such actions was ap- 
plicable. In addition to invoking 
federal jurisdiction on the basis of 
diversity of citizenship, the count 
alleged that the sale of defendant 
Ogden Corporation’s railroad stock 
through an intermediary to a com- 
pany already in control of another 
railroad company was a violation of 
both the Transportation Act of 1940 
and §5(4) of the Interstate Com- 
merce Act which makes it unlawful 


for any person to cause the control 
of two or more carriers to be united 


in a common interest; the complaint 
claimed that the Commission’s ap- 
proval of this transfer was fraudent- 
ly obtained by the suppression of 
material facts and was void. The 
lower court held in regard to this 
count that federal jurisdiction was 
founded on diverse citizenship ex- 
clusively since the violation of the 
Transportation Act was “but an 
incident to the wrongful acts alleged 
to have been committed”; according- 
ly, the action was ordered dismissed 
unless plaintiffs furnished security 
pursuant to the New York statute. 
Reversing the order below, the 
Court ruled on appeal that the secur- 
ity requirements of the state statute 
were inapplicable since, despite the 
jurisdictional allegation of diversity 
of citizenship, the complaint was 
deemed to set forth a claim (even 
if not a cause of action) under a 
federal statute sufficient to bring the 
case within the jurisdiction of a 
federal The Court further 
held that the right of a stockholder 
to maintain a derivative action on 


court. 


a corporate right federal in nature 
was federally conferred and therefore 
not subject to special requirements 
for similar actions under state law. 
Referring to the policy enunciated in 
Payne v. Hook, 7 Wall. 425, the 
Court maintained that the federal 
courts were free of state remedial law 
in nondiversity cases falling within 
the domain of federal equity juris- 
prudence. The Court concluded, 
therefore, that the ruling of the 
United States Supreme Court in 
Cohen v. Beneficial Loan Corp., 337 
U.S. 541 (34 A.B.A.J. 1049, Novem- 
ber, 1948; 35 A.B.A.J. 335, 679, April, 
August, 1949), that a New Jersey 
statute requiring stockholders in de- 
rivative suits to post security for the 
corporation’s reasonable litigation 
expenses was binding upon a federal 
district court in a diversity action, 
was not controlling in the instant 
nondiversity action based on a fed- 
eral statute. The Court conceded, 
however, that the question was not 
free from doubt in view of the state- 
ment in the Cohen case that such a 
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state statute creating a “new liabil- 
ity” on the part of plaintiff stock- 
holders could not be “disregarded by 
the federal courts as a mere proce- 
dural device”. 


Evidence . . . privileged communica- 
tions ... attorney-client privilege may 
not be invoked to bar admission in 
evidence of statements made by 
lawyer to judge to whom he had gone 
for advice regarding charge of his 
participation in election frauds and 
who, at time of consultation, had 
already convened and was about to 
charge grand jury investigating the 
election irregularities. 


® Prichard vy. U. S., C. A. 6th, April 
4, 1950, Simons, C. J. 

Appellant lawyer, who had been 
indicted and convicted under 18 
USC § 241 for conspiring to stuff 
ballot boxes in certain precincts of 
Bourbon County, Kentucky, during 
a national election, appealed on the 
principal ground that the District 
Court erred in admitting in evidence, 
over his claim of privilege, the testi- 
mony of one Judge Ardery whom 
he had consulted for advice regarding 
the charge that he had participated 
in the election frauds. At the time of 
appellant’s consultation with Judge 
Ardery, who was the presiding cir- 
cuit judge of Bourbon County, a 
grand jury had already been impan- 
eled by him to investigate the elec- 
tion irregularities and was scheduled 
the following morning to receive his 
instructions as to their duties and the 
scope of the investigation. The judge 
testified, inter alia, that he felt he 
could advise appellant and then with- 
draw from any case that might result 
from the grand jury investigation. 

Describing the case as one sui 
generis, the Court affirmed the judg- 
ment below and ruled that appel- 
lant’s admissions to the judge were 
not privileged as confidential com- 
munications between an attorney 
and client since it was “morally, if 
not legally, impossible” for the judge 
to enter into such a relationship with 
one whose conduct was about to be 
investigated by a grand jury already 
called and about to be instructed. 
This, the Court emphasized, appel- 


lant “knew or must have known” as 
a lawyer, and hence there was a lack 
of good faith, as well as a disregard 
for accepted notions of judicial pro- 
priety, in his request for advice. To 
allow the privilege under such cir- 
cumstances, it was stated, would 
invite frustration of the administra- 
tion of the courts by their judges, 
would be inimical to the public 
interest and a perversion of the at- 
torney-client privilege. In ruling that 
the judge consulted in this case was 
“not merely a judge giving, as a 
lawyer, legal advice to a client”, the 
Court did not consider itself confined 
to the narrow limits of the Kentucky 
statute prohibiting a circuit judge 
from practicing law “in any court 
of the state. . .”, which was subject 
to the possible construction that such 
a prohibition did not disqualify a 
judge from giving legal advice out- 
side the courtroom. Without decid- 
ing whether judges of superior courts 
may ever enter into an attorney- 
client relationship, the Court refer- 
red to the statement in Canon 31 of 
Judicial Ethics promulgated by the 
American Bar Association that the 
practice of law by judges in superior 
courts of general jurisdiction should 
never be permitted. 

The Court rejected a further con- 
tention that, since the result of the 
election 
frauds, the Government’s charges 
and proofs failed to establish a fed- 
eral offense under § 241, stating that 
to the extent that an elector’s vote 
is nullified by a dishonest count he 
has been injured in the “free exercise 
or enjoyment of a right or privilege 
secured to him by the Constitution 
or laws of the United States” within 
the meaning of that section. 


was not affected by the 


Federal Trade Commission .. . two 
major cigarette manufacturers are or- 
dered to cease and desist from falsely 
advertising the superiority of their 
brands as to nicotine content and 
throat-irritating properties over other 
leading cigarette brands. 

®" Inre R. J. Reynolds Tobacco Co., 
Doc. No. 4795, Federal Trade Com- 
mission, March 31, 1950. 


=" In re P. Lorillard Co., Doc. No. 
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4922, Federal Trade Commission, 
March 31, 1950. 

On the basis of findings that all 
cigarettes contained varying amounts 
of nicotine and throat irritants and 
that there was no reliable basis in fact 
for advertising claims that one brand 
of cigarettes was superior to another 
in these respects, the FTC issued 
cease and desist orders prohibiting 
false and misleading advertising of 
Camels and Old Gold cigarettes and 
other tobacco products. In ruling 
that the makers of the two cigarette 
brands in question could not truth. 
fully claim a lower nicotine content, 
the Commission pointed out that the 
tobacco used by the manufacturers of 
all leading brands contained nicotine 
in substantially the same quantities 
and variations, and that the smoke 
from all leading brands contained 
throat irritants, such as tars and 
resins, in essentially the same quan- 
tities and degree. Nicotine content 
was found to vary greatly not only 
as among the six largest selling 
brands but also as among individual 
cigarettes of the same brand. 

Specifically, the Reynolds Tobacco 
Company was prohibited from claim- 
ing that smoking Camels aids diges- 
tion in any respect, relieves fatigue 
or renews bodily energy, soothes or 
comforts the nerves, does not affect 
or impair the “wind” or physical 
condition of athletes, never leaves an 
after-taste, or that its cigarettes con- 
tain less nicotine than do those of its 
four principal competitors. In addi- 
tion, advertisements claiming that 
Camels were either beneficial to, or 
not injurious to, a particular bodily 
system or some part of the body were 
found to be deceptive because of 
their general nature and because 
they were directed to all persons 
irrespective of their physical condi- 
tion. Contrary to these representa- 
tions, the Commission stated, the 
record clearly showed that cigarettes, 
including Camels, were physiolog- 
ically injurious when ‘smoked to 
excess or where the smoker was dis- 
eased, and that the only physiolog- 
ical effect that smoking could have 
upon digestion, if it had any at all, 
was harmful. 
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In connection with Old Gold ad- 
vertising, the Lorillard Company 
was forbidden to represent that Old 
Golds contained less nicotine, tars 
or resins, or were less irritating to the 
throat than any other leading brand. 
The order was also directed against 
deceptive claims as to the beneficial 
properties of Beach-Nut cigarettes 
and “rum-cured” Friends smoking 
tobacco. 

(A proposed order recommended 
in the case of the American Tobacco 
Company is directed, inter alia, 
against claims that independent 
tobacco experts prefer Luckies “2 
to 1”, and that the “toasting” process 
removes irritants and impurities to 
a physiologically significant degree.) 


Libel and Slander . . . damages... 
California statute permitting news- 
papers or radio stations to avoid pay- 
ment of any but special damages in a 
libel suit by publishing a retraction 
held constitutional. 


® Werner v. Southern California 
Associated Newspapers, Calif. Su- 
preme Ct., April 14, 1950, Traynor, 
J. (Digested in 18 U. S. Law Week 
2481, April 25, 1950) . 

By a five-to-two vote, the Court in 
this case upheld the constitutionality 
of §48(a) of the California Civil 
Code which permits newspapers or 
radio stations to avoid payment of 
any but special damages in a libel 
suit by publishing or broadcasting a 
retraction. The Court found at least 
two permissible legislative objects 
justifying such statutory limitation 
of recovery to special damages, 
namely, the danger of excessive 
recoveries of damages in libel actions 
and the public interest in the free 
dissemination of news. Since the due 
process clause was not deemed “to 
forbid the creation of new rights or 
the abolition of old ones” to attain 
a proper legislative object, the Court 
stated that it could not be invoked 
to invalidate a legislative policy that 
might be considered unwise without 
exercising judicial censorship di- 
rected at the wisdom rather than the 
constitutionality of legislation. The 
Court rejected plaintiff's contention 
that the statute’s substitution of a 
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retraction for all but special damages 
was an unconstitutional attempt to 
relieve newspapers and radio stations 
from full responsibility for the abuse 
of the right of free speech under the 
declaration “being responsible for 
the abuse of that right” in the clause 
of the California constitution ex- 
tending the right of free speech to 
the citizen. The purpose of this 
declaration, asserted the Court, was 
not to guarantee to the person de- 
famed a right to damages, but merely 
to specify that the clause did not 
guarantee immunity from liability 
for libel. The Court also rejected the 
argument that the statute violated 
the equal protection clause in grant- 
ing to newspapers and radio stations 
privileges denied to others, thus dis- 
criminating against persons defamed 
by newspapers or radio stations. In 
finding that the classification bore a 
reasonable relationship to the pur- 
poses of the statute, the Court noted 
that the legislature could properly 
consider the fact that a retraction by 
a newspaper or radio station would 
have greater effectiveness than a re- 
traction by an individual, as well as 
the fact that the danger of excessive 
damages was greatest in defamation 
actions against newspapers or radio 
stations because of their reputed 
ability to pay. 


Libel and Slander . . . political broad- 
. prohibition by Federal Com- 
munications Act of radio stations’ 
censorship of political addresses by 
candidates for public office is not re- 
stricted to speeches made by candi- 
dates themselves but is applicable to 
allegedly defamatory speech broad- 
cast by party official campaigning for 
party candidates. 


casts... 


® Felix vy. Westinghouse Radio Sta- 
tion Inc., U.S.D.C., E.D. Pa., March 
15, 1950, Kirkpatrick, D. J. 


The question presented in this 
libel action was whether the pro- 
vision of the Federal Communica- 
tions Act prohibiting censorship by 
radio stations of political addresses 
by candidates for public office was 
restricted to speeches made by the 
candidates themselves or whether it 


was also applicable to a speech broad- 
cast from a written script by a 
political party official authorized to 
campaign for the election of his 
party’s candidates and to use defend- 
ant’s broadcasting station. Licensees 
who permit candidates for public 
office “‘to use” a broadcasting station 
are required by § 315 of the Act to 
afford equal opportunities to all 
candidates and are denied any power 
of censorship over the material 
broadcast by such candidates; the 
section further provides that no 
obligation is thereby imposed upon 
any licensee to allow the use of its 
station by any such candidate. In 
asserting liability on the part of 
defendant radio station for an 
allegedly defamatory remark in the 
party official’s broadcast, plaintiff 
contended-that the word “use” rather 
than “speak over” or some other 
equivalent was adopted in § 315 only 
in order to cover transcriptions and 
rebroadcasting as direct 
speech into the microphone, and 
hence did not encompass speeches 
made by persons other than the 
candidates themselves. 

Holding that under § 315 defend- 
ant radio station could 
censored the speech in question and 
was therefore without liability in 
the matter of the alleged defamation, 
the Court ruled that a candidate for 
public office who authorizes another 
to make an address in the furtherance 
of his campaign does thereby “use”’ 
the station within the meaning of the 
Act. Rejecting the narrow meaning 
ascribed by plaintiff to the term 
“use”, the Court pointed out that 
under such an interpretation it 
would be perfectly feasible and legal 
for a broadcasting station to refuse 
its facilities to all the candidates, in 
their own persons, and then allow 
spokesmen for one side unlimited 
time to the total exclusion of all 
speakers on the other side. On the 
contrary, the Court stated, the policy 
of the Act required that the section 
be interpreted to safeguard the op- 
portunity of the voters to hear a full 
and free discussion of both sides of 
the issues affecting their choice, and 
to prevent radio broadcasting sta- 
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tions from becoming instrumental- 
ities controlled by any one group or 
party. The Court noted that under 
the law of Pennsylvania, as enun- 
ciated in Summit Hotel v. National 
Broadcasting Company, 336 Pa. 182, 
the principle of absolute liability, 
regardless of fault, did not apply to 
a radio broadcasting station trans- 
mitting libelous matter. 


Negligence . . . party to whom duty is 
owed ... mother may not recover for 
physical injuries caused by fright and 
shock of learning, immediately after 
its occurrence, of injury to her child 
due to the negligent operation of de- 
fendant's automobile. 


" Cote v. Litawa, N. H. Supreme 
Ct., March 7, 1950, Lampron, J. 
(Digested in 18 U. S. Law Week 
2448, April 4, 1950). 

The Court held in this case that 
plaintiff mother could not recover for 
physical injuries caused by the 
fright and shock of learning, immedi- 
ately after its occurrence, of physical 
injury inflicted on her child by the 
negligent operation of defendant's 
automobile. Noting that it was not 
aware of any case deciding the pre- 
cise issue presented, the Court stated 
that the injuries here were such an 
unusual and extraordinary result of 
the careless operation of an auto- 
mobile that to impose a duty to avoid 
such results would place an unreason- 
able burden upon the users of the 
highways. 


Utilities . . . Public Utility Holding Com- 
pany Act. . . SEC held authorized by 
§§ 12(e) and 11 (f) of the Act to 
prohibit a _ stockholders’ protective 
committee of a holding company un- 
dergoing reorganization under the 
Act to solicit voluntary contributions 
from stockholders to pay committee 
fees and expenses. 


" Halsted et al. v. Securities and 
Exchange Commission, C. A., D. C., 
April 24, 1950, Washington, C. J. 
This case arose upon a petition by 
a stockholders’ protective committee 
to obtain SEC approval of a proposed 
solicitation of operating funds from 
stockholders in Long Island Lighting 
Company, a registered public utility 


holding company undergoing re- 
organization under the Public Util- 
ity Holding Company Act of 1935. 
The SEC denied the petition and the 
committee sought judicial review. 


Affirming the Commission’s order 
by a two-to-one vote, the Court 
deemed the order to lie within SEC 
jurisdiction by virtue of both 
§§ 12(e) and 11(f) of the Holding 
Company Act. Power to regulate 
solicitation of funds was found in 
§12(e), which makes it unlawful 
“to solicit... any proxy, power of 
attorney, consent or authorization 
régarding any security” of a holding 
company “in contravention of such 
rules and regulations or orders” as 
may be established by the Com- 
mission “for the protection of in- 
vestors or consumers or to prevent 
the circumvention of the provisions 
of this chapter or the rules, regula- 
tions or orders thereunder”. The 
Court maintained that Congress had 
intended by this language to give 
the SEC broad powers to regulate 
stockholder solicitations, whether or 
not they fell “within the ambit of 
any particular rule”, and that ob- 
taining funds from stockholders had 
been one of the abuses at which the 
Act was aimed. Hence, the Court 
ruled, the committee’s proposed ac- 
tion in circularizing stockholders for 
voluntary contributions amounted 
to soliciting an “authorization” with- 
in the meaning of § 12 (e) , and would 
or could produce “circumvention” 
of the Act or its implementation by 
the SEC. A further statutory grant 
of authority to the Commission to 
forbid such solicitation was found in 
§ 11 (f), which gives the Commission 
control over “all fees, expenses and 
remuneration to whomsoever paid, 
in connection with any reorganiza- 
tion . . . in any such proceeding”. 
Support for the majority’s position 
was also found in Leiman v. Gutt- 
man, 336 U. S. 1 (34 A.B.A.J. 414, 
1051, May, November, 1948; 35 
A.B.A.J. 226, 334, March, April, 
1949), in which the United States 
Supreme Court held a contract made 
with a committee by a few individual 
stockholders to be subject to the 
beneficial controls established by the 
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Chandler Act; protection of stock- 
holders was deemed even more neces- 
sary in the instant case where there 
was no such bargained contract but 
merely “an attempt (in effect) to 
solicit a like reward by mass circular- 
ization of scattered investors”. The 
contention that the SEC’s action 
violated the committee’s right of free 
speech was rejected on the ground 
that such action was no more repug- 
nant to the First Amendment than 
any similar court order in regard to 
the fees of a fiduciary. 

Miller, C. J., dissenting, denied 
that the Commission’s prohibitory 
action was authorized by either 
§§ 12 (e) or 11 (f) of the Act, stating 
that the former was limited to 
“authorizations” and the latter to 
payments out of the funds of the 
utility. 


War .. . Trading with the Enemy Act 
. . . German-born resident of Hawaii 
stranded in Germany upon outbreak 
of war is not entitled to return of prop- 
erty vested by Alien Property Cus- 
todian since claimant, although free 
“enemy taint’’ and not an 
“enemy or ally of an enemy” under 
§ 9(a) of the Act, is a German “na- 
tional’’ within intendment of § 39 of 
the Act barring return of vested prop- 
erty to German or Japanese nationals. 


® Guessefeldt v. McGrath, U.S.D.C., 
D. C., March 14, 1950, Tamm, D. J. 

Plaintiff, who was German-born 
but had been a resident of Hawaii 
since 1896, brought an action under 
§9(a) of the Trading with the 
Enemy Act (50 USC App. §§1 et 
seq.) for the return of certain prop- 
erty in Hawaii that had been vested 
in the Alien Property Custodian on 
February 8, 1948, and May 12, 1949. 
Plaintiff was stranded during a trip 
in Germany upon the outbreak of 
hostilities in September, 1939, and 
involuntarily remained there until 
July, 1949, when he returned to the 
United States; it was conceded by the 
Government that during his en- 
forced stay in Germany plaintiff did 
not vote in any elections or engage 
in any efforts in aid of the German 
war effort, did not own any property 
there and never committed any act 


from 
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hostile or inimical to the interests of 
the United States. On November 2, 
1949, plaintiff and his wife filed their 
declarations to become naturalized 
citizens of the United States, and on 
December 9 received their first 
papers. Plaintiff contended that at 
the time the vesting orders were 
issued he was not under §9 of the 
Trading with the Enemy Act an 
“enemy or ally of enemy”, defined by 
§ 2 of the Act as including “any indi- 
vidual . . . of any nationality, resident 
within the territory .. . of any nation 
with which the United States is at 
war’, and therefore was entitled to 
the return of his property. Defend- 
ant’s motion to dismiss was granted 
and plaintiff's motion for summary 
judgment dismissed. 

The Court ruled in a memo- 
randum opinion that, although 
plaintiff was free from “enemy taint” 
and would not have been estopped 
from recovering under § 9 of the Act, 
his claim was barred by § 39 of the 
Trading with the Enemy Act (50 
USC App. 39) since he was a 
“national” of Germany within the 
intendment of that provision. En- 
acted as an amendment to the Act 
on July 3, 1948, § 39 provides that 
“no property or interest therein of 
Germany, Japan or any national of 
either such country” vested by the 
Government at any time after De- 
cember 17, 1941, shall be returned to 
former owners thereof or their suc- 
cessors in interest, and the United 
States shall not pay compensation for 
any such property or interest therein. 
The Court found that as a citizen of 
Germany at the time of vesting plain- 
tiff was to be regarded as a German 


Law and the Laymen 

(Continued from page 490) 

tance. Newspapers can be induced to 
run a series of articles. Leading edi- 
tors can be persuaded to write 
editorials. Comparisons can be made 
with other systems. 

One of the essential ingredients for 
success is that the campaign must be 
nonpartisan. From the beginning, ef- 
fort must be made to secure the sup- 
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“national” within the definitions of 
that term in both the Nationality 
Act of 1940 and Executive Order 
8389 (§ 5-E [1]), the latter including 
‘“‘any person who has been domiciled 
in, or a subject, citizen or resident 
of a foreign country at any time-on 
or since the effective date of this 
Order”. In dealing with the argu- 
ment that such a construction of § 39 
did not distinguish between friendly 
and unfriendly enemy aliens and 
would impose hardship on persons 
loyal to the United States, the Court 
noted from its legislative history that 
Congress intended § 39 to apply to 
all citizens and subjects of Germany 
or Japan wherever located and was 
well aware that under its confiscation 
provisions “many perfectly innocent 
people” would “lose their all”. The 
Government’s right to confiscate the 
property of a national of an enemy 
nation was not deemed to be limited 
by the due process or just compensa- 
tion clause. The Court found no 
support for plaintiff's position in 
McGrath v. Zander, 177 F. (2d) 649 
(35 A.B.A.J. 63, 1021, 1022, January, 
December, 1949) , since that case was 
filed four months before the adop- 
tion of § 39 and since plaintiff there, 
although married to a German citi- 
zen and detained in Germany dur- 
ing the war, was an American citi- 
zen whose citizenship was preserved 
under the Cable Act. 

(See also Schill v. McGrath, U.S. 
D.C., §.D.N.Y., February 20, 1950, 
J. R. Kaufman, D. J., in which the 
court ruled that there was no excep- 
tion to the operation of § 39 where 
the former owner of vested property 
was a German citizen who had been 


port of prominent, respected and in- 
dependent members of both political 
parties and, in addition, to enlist 
those citizens who do not customarily 
engage in political activity. As the 
campaign leaders should be biparti- 
san, so should the necessary solicita- 
tion of funds. Extreme care should 
be exercised that the program does 
not become associated with one polit- 
ical party or group. Therefore, con- 


continuously resident in the United 
States since 1904 and who subse- 
quently obtained American citizen- 
ship in 1949; the status of the 
property when vested rather than the 
status of the claimant at the time of 
suit was said to be controlling.) 

(Cf., Nagano v. Clark, U.S.D.C., 
N.D. Ill, March 16, 1950, Campbell, 
D. J., where, although the claimant 
was held barred on other grounds, 
it was stated that § 39 was not rele- 
vant to a case brought under § 9 (a) .) 


Further Proceedings in Cases Reported 
in this Division 

CERTIORARI DENIED, May 1, 1950: 
Local 36 of International Fishermen 
& Allied Workers of America v. U.S. 
—Monopoly (36 A.B.A.J. 59, Janu- 
ary, 1950). The Charter Oak Fire 
Insurance Co. v. Gerrity—Insurance 
(35 A.B.A.J. 422, May, 1949; 36 
A.B.A.J. 318, April, 1950). 


®" The following action has been 
taken by the United States Court 
of Appeals for the Eighth Circuit: 

AFFIRMED, April 5, 1950: North 
Little Rock Transportation Co., Inc. 
v. Casualty Reciprocal Exchange, 
et al.—Monopolies (35 A.B.A.J. 1019, 
December, 1949). 


" The United States District Court 
for the District of Columbia, on 
April 17, 1950, found defendant not 
guilty of violating the Federal Reg- 
ulation of Lobbying Act: U. S. v. 
Slaughter—Constitutional Law (36 
A.B.A.]. 406, May, 1950). 


t 


tributions should be solicited on an 
individual and not a group basis. 

The appeal should be made on the 
basis that the program is not de- 
signed to harm either party, is not 
planned to be of assistance to either 
party; but that it rises above parti- 
san consideration and is essential in 
order that the proposed judicial sys- 
tem can best serve the interests of all 
the citizens. 
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® The county-seat lawyer, counsellor 
to railroads and to Negroes, to bank- 
ers and to poor whites, who always 
gave to each the best there was in 
him—and was willing to admit that 
his best was good. That lawyer has 
been an American institution—about 
the same in South and North and 
East and West. Such a man under- 
stands the structure of society and 
how its groups interlock and interact, 
because he lives in a community so 
small that he can keep it all in view. 
Lawyers in large cities do not know 
their cities; they know their circles, 
and urban circles are apt to be made 
up of those with a kindred outlook 
on life; but the circle of the man 
from the small city or town is the 
whole community and embraces per- 
sons of every outlook. He sees how 
this society lives and works under 
the law and adjusts its conflicts by 
its procedures. He knows how dis- 
ordered and hopelessly unstable it 
would be without law. He knows 
that in this country the administra- 
tion of justice is based on law prac- 
tice. Paper “rights” are worth, when 
they are threatened, just what some 
lawyer makes them worth. Civil 
liberties are those which some law- 
yer, respected by his neighbors, will 
stand up to defend. Any legal doc- 
trine which fails to enlist the sup- 
port of well-regarded lawyers will 
have no real sway in this country. 

It has been well said that “The 
life of the law has not been logic: 
it has been experience.” The experi- 
ence that gave life to our judge-made 
and statutory law, at least until the 
last few years, was this type of country 
life. From such homes came the law- 
yers, the judges and the legislators 
of the nineteenth century. Their way 
of living generated independence 
and amazing energy, and these coun- 
try boys went to the cities and dom- 
inated the professions and business 
as well. They controlled the country 
courthouses and the state houses and 


the Nation’s capitol as well, and 


The County-Seat Lawyer 


they weighed legal doctrines, politi- 
cal theories, and social policies in 
the light of the life they knew. If 
we would understand the product of 
those courthouses and state houses, 
we must understand that life and the 
impression it made on the minds of 
men. Much of the changing trend 
of law and of political and social 


policy is due to the declining num- 
‘ber of men who have shared this ex- 


perience. More men now come to 
the profession from the cities, fewer 
from farms. There isn’t a whiff of 
the stable in a carload of college 
freshmen. More and more those who 
in court and classroom and legisla- 
tive body restate our legal principles 
are men who have not experienced 
the country life of which our law 
was so largely the expression. 

The county-seat lawyer and the 
small-town advocate are pretty much 
gone, and the small-city lawyer has 
a struggle to keep his head above 
water. Control of busines has been 
concentrated in larger cities, and the 
good law business went to the city 
with it. The lawsuit has declined in 
public interest before the tough 
competition of movie and radio. 
Most are no 
longer worth their cost to litigate. 


rural controversies 
Much controversy has now shifted 
to the administrative tribunal, and 
the country lawyer hates it and all its 
works. 

But this vanishing country lawyer 
left his mark on his times, and he was 
worth knowing. He “read law” in 
the Commentaries of Blackstone and 
Kent and not by the case system. He 
resolved problems by what he called 
“first principles.” He did not spe- 
cialize, nor did he pick and choose 
clients. He rarely declined service to 
worthy ones because of inability to 
pay. Once enlisted for a client, he 
took his obligation seriously. He in- 
sisted on complete control of the Liti- 
gation—he was no mere hired hand. 
But he gave every power and resource 
to the cause. He identified himself 


with the client’s cause fully, some- 
times too fully. He would fight the 
adverse party and fight his counsel, 
fight every hostile witness, and fight 
the court, fight public sentiment, 
fight any obstacle to his client’s suc- 
cess. He never quit. He could think 
of motions for every purpose under 
the sun, and he made them all. He 
moved for new trials, he appealed; 
and if he lost out in the end, he 
joined the client at the tavern in 
damning the judge—which is the last 
rite in closing an unsuccessful case, 
and I have officiated at many. But 
he loved his profession, he had a 
real sense of dedication to the ad- 
ministration of justice, he held his 
head high as a lawyer, he rendered 
and exacted courtesy, honor and 
straightforwardness at the Bar. He 
respected the judicial office deeply, 
demanded the highest standards of 
competence and _ disinterestedness 
and dignity, despised all political 
use of or trifling with judicial power, 
and had an affectionate regard for 
every man who filed his exacting 
prescription of the just judge. The 
law to him was like a religion, and 
its practice was more than a means 
of support; it was a mission. He was 
not always popular in his com- 
munity, but he was respected. Un- 
popular minorities and individuals 
often found in him their only medi- 
ator and advocate. He was too in- 
dependent to court the populace— 
he thought of himself as a leader and 
lawgiver, not as a mouthpiece. He 
“lived well, worked hard, and died 
poor.” Often his name was in a gen- 
eration or two, forgotten. It was 
from this brotherhood that America 
has drawn its statesmen and _ its 
judges. A free and self-governing 
Republic stands as a monument for 
the little known and unremembered 
as well as for the famous men of 
our profession. 


Rosert H. Jackson 
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June, 1950 * Vol. 36 497 

















Department of Legislation 


Harry W. Jones, Editor-in-Charge 








® It is an encouraging sign of the times in legal education that law teachers are be- 


coming less exclusively preoccupied with case law processes and methods than has 


been the situation during most of of the life of the law school case system. University 
law schools in all parts of the country are giving increasing thought to the opportu- 


nities open to them for constructive participation in the legislative development of the 


law. A noteworthy undertaking in legislative research and drafting is now in progress 


at the School of Law of the University of Pittsburgh. The following short description 
of the University of Pittsburgh Health Law Research Project will be of particular interest 
to lawyers actively concerned in the improvement of the statute law. 





The Public Health Law Research Project 
of the University of Pittsburgh 


=" At the request of the health au- 
thorities of the City of Pittsburgh 
and the Commonwealth of Pennsyl- 
vania, the School of Law of the Uni- 
versity of Pittsburgh has launched a 
significant legislative research and 
drafting project looking toward com- 
pilation and revision of laws in the 
field of public health. Begun last 
June, the Public Health Law Re- 
search Project has carried out inten- 
sive research in the ordinances, regu- 
lations and state laws administered 
by Pittsburgh in the health field. It 
is presently completing one urgently- 
needed segment of its work—the pub- 
lication of a compilation of the or- 
dinances, laws and regulations pres- 
ently in force in Pittsburgh. 

This compilation will include, in 
addition to the text of the applicable 
legislation, comments by the editors 
concerning legislative history, judi- 
cial interpretation and administra- 
tive practice and construction. The 
product of numerous interviews with 
public health officers and administra- 
tors in the city and state govern- 
ments, the information concerning 
administrative practice will not only 
serve to provide valuable background 
knowledge of enforcement and pro- 
cedure in the fields of municipal reg- 
ulation of sanitation and disease con- 
trol, but will also form the basis of 
judgments with regard to the ade- 
quacy and effectiveness of particular 
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legislative programs. Since the com- 
pilation will ultimately provide. the 
text from which to work in preparing 
a model code of public health laws 
for the city, complete information as 
to the operations of the bureaus and 
divisions of the Department of Public 
Health, as well as other departments 
of the city government was consid- 
ered necessary. 

The research methods adopted by 
those engaged in the project were 
predominantly determined by the na- 
ture and source of the materials with 
which they worked. Thus it was 
necessary to devote the first few 
months to the collection, copying and 
analysis of city ordinances relating to 
health. Copies of the ordinances 
were borrowed from the files of the 
Pittsburgh Department of Public 
Health, or, in some cases, made from 
the ordinance books in the city clerk’s 
office. A study of state legislation was 
then undertaken with particular at- 
tention to the relevant statutes gov- 
erning municipal health powers, and 
to laws of general application en- 
forced by state officers in particular 
fields, such as food and restaurant 
sanitation, that might limit or al- 
together supersede local regulations. 

Consultation with administrative 
officials in the health field followed 
the assembling of materials. The op- 
eration of each ordinance and statute 
was checked in the interviews and a 


memorandum of each conference was 
prepared. On the basis of the knowl- 
edge gained from these conferences 
and an analysis of the state and local 
legislation, a series of questions of 
law involving conflicts or possible 
conflicts between state and municipal 
regulatory programs was prepared 
and submitted to the city solicitor for 
an opinion respecting the validity of 
the local ordinances. Further confer- 
ences on these questions were held 
with officials of the Department of 
Public Health and of the city solici- 
tor’s office. 

Final preparation of the compila- 
tion of the city’s public health laws 
was then begun, and the contents 
checked by members of the law 
school faculty, the staff of the Uni- 
versity’s Insfitute of Local Govern- 
ment, officials of the Department of 
Public Health and the city solicitor’s 
office. Early publication is expected. 

On completion of this phase of the 
work, the Project will proceed with a 
similar analysis and compilation of 
state laws and regulations of general 
applicability throughout Pennsyl- 
In order that the work of 
revision may be begun at the earliest 
time possible, it is planned to begin 
a revision of a small segment of the 
Pittsburgh health laws at the same 
time that the compilation of existing 
state public health legislation is un- 
der way. Upon completion of the 
compilation of the state materials, 
full-scale revision of the city’s public 
health laws will be in progress. It is 
expected that a similar revision of 
the state health laws and regulations 
will be undertaken at a later date, 
and that such revision may be under- 
taken with active coéperation with 
the Law School of the University of 
Pennsylvania. 

The drafting of the model health 
codes by the Project will necessarily 
involve the codperation of public 
health officials, consultants in par- 
ticular fields of public health and 
local government, the Graduate 
School of Public Health and the law 
school. For this purpose, it is planned 
to create small consultative technical 
committees to work on the revision 


vania. 


























of specific phases of public health 
legislation. In addition, advice on 
more general questions of policy will 
be sought from representatives of the 
city and state health departments as 
well as of various civic, labor, business 
and professional groups. The changes 
agreed upon will then be fitted into 
a legislative pattern by the Project. 

This ambitious enterprise had its 
inception in part in the recommenda- 
tions of separate survey reports on 
the public health activities of the 
City of Pittsburgh and the Common- 
wealth of Pennsylvania. Both re- 


ports, prepared by the United States © 


Public Health Service and the Ameri- 
can Public Health Association re- 
spectively, stressed the need of codi- 
fication and revision of the mass of 
state and municipal public health 
legislation, much of it old and out- 
moded, presently on the statute 
books. In a greater part, however, 
the Project owes its existence to the 
earnest desire of the University of 
Pittsburgh, its law school, and its 
dean, Charles B. Nutting, to develop 
in the law school the competence and 
the will to serve local government in 
the solution of its manifold problems. 
Coming at a time when the Univer- 
sity was expanding with the creation 
of a new Graduate School of Public 
Health, the demand for the Project 
could be realized by a peculiarly for- 
tunate aggregate of facilities. ‘The 
faculty of the public health school is 
able to lend its experience, technical 


knowledge and research facilities; the 
University’s Institute of Local Gov- 
ernment provides its knowledge of 
municipal problems and their solu- 
tion; and the school of law provides 
the legal training and research. Thus 
the Project is realizing a dual pur- 
pose—it is meeting an urgent need 
of local government by its specific 
assignment in this work, and at the 
same time it is developing, by codp- 
erative University endeavor, a pro- 
fessional competence to deal with the 
needs and objectives of local govern- 


. ment that municipal and state re- 


sources would not ordinarily be able 
to provide. 

The financial support for the work 
has come from the A. W. Mellon 
Educational and Charitable Trust, 
which is also responsible for the es- 
tablishment of the University’s new 
Graduate School of Public Health. 
The Project is under the general 
supervision of Dean Nutting, who 
has had extensive experience in the 
field of public law and legislation. 
Professor Harold Gill Reuschlein, 
formerly Chief of the Office of Legis- 
lative Services, Headquarters, Army 
Air Force, who has made municipal 
problems one of his specialties, is its 
Director. Robert C. Brown, also a 
professor in the school of law, who 
served as an adviser to the Indiana 
Gross Income Tax Division and who 
is presently an adviser to the Pennsyl- 
vania Joint State Government Com- 
mission, serves in a consultative ca- 
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pacity. The work of research, writ- 
ing and ultimate draftsmanship is in 
the hands of two research fellows, 
both recent graduates of the Univer- 
sity of Pittsburgh School of Law, 
James C. Kuhn, Jr., former editor- 
in-chief of the University of Pitts- 
burgh Law Review and law clerk to 
Judge Dithrich of the Superior Court 
of Pennsylvania, and David Stahl, 
former case editor of the Law Review 
and an instructor in the University’s 
Political Science Department. 

Public health laws suffer not only 
from indifferent draftsmanship to 
which so many state and local laws 
are heir, but also from the fact that 
science has moved rapidly in the 
past fifty years. Laws often include 
the vestigial remains of the obsolete 
science; they are geared to the medi- 
cal knowledge of 1900 or 1920 rather 
than that of 1950. Codification is no 
mere problem of ironing out verbal 
and legal inconsistencies. To create 
a code that will most effectively serve 
the present and the future requires 
the closest kind of collaboration 
among legal, administrative and sci- 
entific personnel. It is hoped that at 
Pittsburgh, through the school of 
law, the school of public health, the 
Institute of Local Government, and 
the collaboration of city and state 
agencies, codes may be created that 
will be a major demonstration of the 
value of codperation among the sev- 
eral professions and government 
officials. 


Third International Congress of Comparative Law 


® The Third International Congress of Comparative Law will be held in 
Lincoln's Inn and Gray’s Inn, London, England from July 31 to August 5. 
The conference, which is sponsored by the International Academy of Com- 
parative Law, will be attended by delegations from more than twenty-eight 
countries, including the United States. 

The program of the Conference includes the following subjects: history 
of law, ecclesiastical law, legal ethnology, Oriental law, philosophy of law, 
study and teaching of law, civil law, private international law, civil proce- 
dure, commercial law, rights of authorship, industrial legislation, public 
law, penal law and public international law. 

Members of the Bar that are interested in participating in the Congress 
should communicate at once with Professor Hessel E. Yntema of the Uni- 
versity of Michigan Law School, Hutchins Hall, Ann Arbor, Michigan. 
Professor Yntema is Chairman of the United States Committee for the Third 
International Congress of Comparative Law. 
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® An interesting resumé of the work 
of the Statute Law Committee was 
given in an oral answer made by the 
Solicitor General in the House of 
Commons on October 31, 1949. The 
tasks set before that Committee in 
1947 were those of consolidating 
scattered enactments, so that the 
statute law may more easily be found 
and understood, and the reduction of 
the bulk of the published volumes of 
Statutes and statutory instruments 
and keeping up to date the necessary 
indexes to them, as well as providing 
means whereby they may readily be 
noted up annually. This tremendous 
task was long overdue. So much so, 
in fact, that it had been left to the 
private enterprise of legal publishing 
firms to supply annotated editions of 
the statutes that enabled the prac- 
titioner to find his way, more or less 
comfortably, through the mass of ma- 
terial with which he had to deal in 
his general practice. In fact a new 
edition of annotated statutes is in 
course of publication at the present 
time by one such firm. 

A good start was made in the mat- 
ter of consolidation of statutes in the 
session 1947-8, by placing on the stat- 
ute book The Companies Act, The 
Agricultural Wages Act, The Agri- 
cultural Holdings Act, and the Na- 
tional Service Act. In the session just 
closed further progress has been 
made by the passing of the Consolida- 
tion of Enactments (Procedure) Act, 
resulting in several more consolidat- 
ing acts being passed. It is also 
claimed that the new Marriage Act, 
with the assistance of the new proce- 
dure, will reduce the exceptionally 
chaotic statute law on this subject to 
a form which is surprisingly short 
and simple. In all, the consolidating 
acts already passed will take the place 
of sixty-two Acts ranging from 1540 
to 1949. 

The Statute Law Committee also 
have in hand a third edition of “Stat- 
utes Revised”, which it is intended 
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to publish complete in thirty-three 
volumes. These volumes will con- 
tain the statutes in force from the be- 
ginning of Parliament to the end of 
the year 1948. It had been hoped to 
publish this revision during 1949, 
but, owing to difficulties which could 
not be foreseen, it now seems unlikely 
that it will appear before the end of 
August in this year. The Commit- 
tee is also undertaking a third edi- 
tion of the statutory rules and orders 
and statutory instruments, the first 
volume of which is expected very 
shortly. 


Capital Punishment 

The Royal Commission on Capital 
Punishment has recently considered 
memoranda and evidence submitted 
by judges of the High Court, and, 
without exception, those who have 
already expressed their views are 
unanimously in fa,our of the reten- 
tion of the sentence. The Lord Chief 
Justice, Lord Goddard, does not fa- 
vour the division of the crime of 
murder into two categories, although 
he is of opinion that it is desirable 
to define by statute the circumstances 
that render homicide murder, for 
which sentence of death should be 
passed; all other cases being regarded 
as manslaughter, unless the killing 
could be justified. The jury’s power 
to return a verdict of manslaughter 
on an indictment for murder was, he 
thought, one of the safeguards or 
methods of mitigating the applica- 
tion of too rigorous a rule of law. 
Under the existing law, if there was 
evidence of facts which, if accepted 
could amount to provocation in law, 
the judge was bound to leave it to the 
jury to find a verdict of murder or 
manslaughter, but, failing such evi- 
dence, he should not so leave it open 
to the jury. Lord Goddard gave it as 
his opinion that it would be very un- 
desirable to leave to the judge a dis- 
cretion whether or not to pass the 
capital sentence for murder since 


judges differed in temperament as 
much as other men. The Lord Chief 
Justice expressed very emphatically 
his views as to the question of insan- 
ity. In referring to the Criminal Jus- 
tice Act of 1884 he urged that more 
consideration should be given to 
Section 2 (4). He said that in his 
view the section had never intended 
to give power to qualified medical 
practitioners to reverse the verdict of 
the jury, as had happened over and 
over again. The object of the section 
was to provide for the case of a con- 
vict becoming insane after convic- 
tion and before execution. If a ver- 
dict had been given that the accused 
was sane both at the time of com- 
mission of the crime and at the time 
of the trial, then, unless there had 
been a change in his mental condi- 
tion after conviction, a finding by a 
medical commission that he was in- 
sane, meaning that he was insane at 
the time of the commission of the 
crime, was a flat reversal of the jury’s 
verdict. He agreed that there were 
cases in which it was right to re- 
prieve, but was of opinion that the 
royal prerogative was exercised a 
little too freely and the cases which 
had impressed him most were the 
murder cases on an accusation of 
adultery. 

Mr. Justice Humphreys held simi- 
lar views on the prerogative of mercy. 
Everyone, he said, would assume that 
the Secretary of State would do his 
best upon the material before him, 
but no individual, however eminent, 
was capable of judging a criminal 
trial unless he had seen and heard 
the witnesses. 

Mr. Justice Byrne did not agree 
that the judge should have a discre- 
tion, on convicting a murderer, to 
pass either a sentence of death or a 
sentence of imprisonment for life. 
It would cast upon the judge an in- 
tolerable duty, which would have to 
be discharged without adequate as- 
sistance or material. He held the 
same view as the Lord Chief Justice 
that capital punishment was certainly 
a deterrent so far as concerned those 
persons who were disposed to commit 
crimes of violence and would not 
necessarily hesitate to kill in order 
to effect their escape. 











re 
its 








Practising lawyer's guide to the 


current LAW MAGAZINES 





Calvin P. Sawyier + Editor-in-Charge 


Corporations — “SEC Regu- 
lation of Corporate Proxies”: In the 
March, 1950, issue of the Harvard 
Law Review (Vol. 63—No. 5; pages 
796-821) Daniel M. Friedman sur- 
veys the first fifteen years of SEC 
rules governing proxy solicitation by 
management. Early apprehension as 
to the effect of such rules as the one 
requiring management to include in 
its proxy material solicitation pro- 
posals by a shareholder has, in the 
author’s opinion, proved groundless. 
The shareholder’s remedies, both 
direct and collateral, for manage- 
ment’s violation of the SEC rules are 
discussed in the light of the deci- 
sional law. The author suggests 
several amendments, among which 
are (1) an extension of SEC jurisdic- 
tion to widely held corporations not 
listed on a national exchange; and 
(2) regulations to insure full dis- 
closure of pending action even 
though management solicits proxies 
only partially or not at all. Making 
corporate funds equally available to 
shareholders and management dur- 
ing proxy fights and the creation of 
“some private or public agency 
charged with representing the view- 
points and protecting the interests of 
the various non-management groups” 
are mentioned as possible develop- 
ments in this field. (Address: Har- 
vard Law Review, Gannett House, 
Cambridge, Mass.; price for a single 
copy: $1.00.) 


CorporaTIons — “Corpora- 
tions—Dividend Rights—Elimination 
of Accrued Dividends by Direct 
Charter Amendment’: This com- 


ment in the March, 1950, issue of the 
Michigan Law Review (Vol. 48—No. 


5; Pages 657-666) undertakes a state- 
ment of basic analysis applicable to 
elimination of accrued cumulative 


“preferred dividend rights, whatever 


the method used; a brief comparison 
of the three principal methods that 
have been employed for this purpose; 
a summary of the current status of 
the law, particularly in the light of 
the position adopted by the Illinois 
Supreme Court in Western Foundry 
Company v. Wicker, 85 N. E. (2d) 
722 (Ill. 1949), in which case very 
general statutory language was con- 
strued so as to permit elimination 
of accrued dividends by direct 
charter amendment. (Address: Mich- 
igan Law Review, The Michigan 
Law Review Association, Ann Arbor, 
Mich.; price for a single copy: $1.00.) 


Corporations — In the Jan- 
uary, 1950, issue of the Dickinson 
Law Review (Vol. LIV—No. 2) are 
two articles that discuss recent Penn- 
sylvania legislation pertaining to 
corporations. F. Eugene Reader de- 
tails the “1949 Amendments to the 
Business Corporation Law” (pages 
172-176) and ar.alyzes briefly the 
changes made, including the two 
new provisions concerning foreign 
corporations. Richard H. Wagner 
does the same type of job for the 
“1949 Amendments to the Unem- 
ployment Compensation Law” (pages 
177-181). (Address: Dickinson Law 





Review, Carlisle, Pa.; price for a 
single copy: $1.00.) 


Courts-a note, “Controlling 
Press and Radio Influence on Trials”, 
in the March, 1950, issue of the 
Harvard Law Review (Vol. 63—No. 
5; pages 840-853) treats of the timely 
subject of the effect of the news 
reporting of cases, both civil and 
criminal, on the trial of such causes. 
A party’s interest in obtaining a fair 
trial is protected by no common law 
remedy, and the author discusses the 
efficacy and social desirability of the 
various protections that may be 
afforded, such as statutory rights of 
action against the offending pub- 
lisher, granting of a new trial, change 
of venue, and exercise of the court’s 
powers. Difficulties of 
proof and constitutional limitations 


contempt 


are encountered here, but on the 
whole they represent, to the author's 
mind, more workable and acceptable 
methods of alleviating the evil effects 
of crime-and-scandal journalism on 
the judicial process than do such 
schemes as keeping information con- 
cerning the pretrial investigation and 
the trial out of the hands of the press 
or admitting reporters only on con- 
dition that they conform to a code of 
reporting rules. (Address: Harvard 
Law Review, Gannett House, Cam- 
bridge, Mass.; price for a single copy: 
$1.00.) 


Evience —“Wiretapping—The 
Right of Privacy versus the Public 
Interest”: In the November-Decem- 
ber, 1949, issue of the Journal of 
Criminal Law and Criminology (Vol. 
40—No. 4; pages 476-483) , Ferdinand 
J. Zeni, Jr., discusses the legal aspects 
of wiretapping. Set forth are the 
remedies available to a private party, 
the attempt at prevention by refusing 
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to admit the evidence thus obtained 
and the present proposals in Con- 
gress for some changes to allow 
certain officials to “tap” wires. The 
article indicates that the private 
remedies are not adequate, the citi- 
zen’s real protection coming from 
whatever judicial and executive self- 
restraints the Government provides. 
The author concludes that the pro- 
posed legislation indicates a conces- 
sion to the desire for more efficient 
investigation in matters of national 
security with even greater protection 
extended to the right of privacy in 
less important situations. (Address: 
Journal of Criminal Law and Crim- 
inology, Northwestern University 
School of Law, 357 E. Chicago Ave., 
Chicago 11, IIL; price for a single 
copy: $1.25. 


InsuraNnce—“Changing the Ben- 
eficiary of a Life Insurance Con- 
tract”: In the March, 1950, issue of 
the Michigan Law Review (Vol. 48— 
No. 5; pages 591-602), Professor 
Grover C. Grismore discusses the 
disposition to be made of proceeds 
of life insurance where the insured 
has manifested an intention to 
change the beneficiary, but has not 
complied with necessary formalities. 
Difficulty arises when incapacity has 
prevented completion of formalities 
and when an intention to change is 
manifest but no steps have been 
taken. Reviewing the confused state 
of the law, the author suggests that 
the prescribed formalities be held to 
be solely for protection of the in- 
surer, so that payment by insurer to 
the formally designated beneficiary 
would discharge his obligation. The 
court, on interpleader or in a suit 
brought against the recipient of the 
fund, could award the fund to 
claimant on proof that he was the in- 
tended beneficiary. (Address: Mich- 
igan Law Review, The Michigan 
Law Review Association, Ann Arbor, 
Mich.; price for a single copy: $1.00.) 


Laszor LAW—“The No-Strike 
Clause”: In the Fall issue of the 
University of Pittsburgh Law Review 
(Vol. 11—No. 1, pages 13-34), Walter 
L. Daykin, by means of a compre- 
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hensive examination of National 
Labor Relations Board cases and of 
arbitration decisions, presents a sur- 
vey of the legal effects of no-strike 
clauses in collective bargaining 
agreements. The article covers the 
advantages and liabilities to the 
company, the union and union 
officers which such clauses have 
produced. (Address: University of 
Pittsburgh Law Review, 236 Chest- 
nut Street, Philadelphia 6, Pa.; price 
for a single copy: $1.00.) 


Lazor LAW—“Union Respon- 
sibility and the Enforcement of 
Collective Bargaining Agreements— 
A Study of the Background and Ap- 
plication of Section 301 of the Labor 
Management Relations Act of 1947”: 
In this article by Seymore Philip Kaye 
and Ernest G. Allen in the January, 
1950, issue of the Boston University 
Law Review (Vol. 30—No. 1; pages 
1-29), the authors develop their 
study of collective bargaining agree- 
ments by a discussion of the concepts 
of contract enforceability, the history 
of the suability of unions prior to 
1947, suability under Section 301 of 
the Labor Management Relations 
Act of 1947 and the judicial and 
quasi-judicial methods of contract 
enforcement. The problems in labor 
arbitration are given especial atten- 
tion. (Address: Boston University 
Law Review, 11 Ashburton Place, 
Boston, Mass.; price for a single 
copy: $1.00.) 


Taxation — “Alimony Trusts: 
Tax and Drafting Considerations”: 
In the April issue of Trusts and 
Estates (Vol. 89—No. 4; pages 244- 
249), Stephen T. Dean analyzes the 
federal income, gift and estate tax 
treatment of alimony payments. The 
trust agreement must be drafted with 
three principal tax considerations 
in mind: first, on whom to place the 
income tax burden; second, the 
avoidance of federal gift tax liability 
of the husband; third, the provision 
of a deductible claim against the 
husband’s taxable estate, assuming 
that the alimony obligation survives 
his death. Mr. Dean discusses sug- 


gested clauses on these points as well 
as other items that are secondary to 
the principal alimony arrangement, 
but that nevertheless must be dealt 
with. (Address: Trusts and Estates, 
50 East 42d St., New York 17, N. Y.; 
price for single copy: 60 cents) . 


Taxation—“tncome Tax Pen- 
alties’: In the January issue of the 
Tax Law Review (Vol. 5, No. 2; 
pages 131-197), by Emanuel L. Gor- 
don, is an extensive and fully-docu- 
mented survey, arranged according 
to the pertinent sections of the Inter- 
nal Revenue Code, of both the civil 
and criminal penalties applicable to 
income tax returns. The author con- 
cludes that, like many parts of the 
tax law, the income tax penalties are 
the produet of piecemeal enactment 
and consequently display no logical 
organization—either as between the 
civil and criminal provisions or in- 
ternally. Overlapping within the 
field of criminal penalties, the anom- 
aly of jury convictions in criminal 
cases where the evidence would not 
result in a finding of civil fraud, and 
conflicting rulings on _ subsidiary 
points among the various penalties 
are some of the reasons which lead 
the author to advocate a complete 
legislative revamping in this field. 
(Address: —Tax Law Review, New 
York University School of Law, 100 
Washington Square East, New York 
3, N. Y.; price for a single copy: 
$2.00.) 


Torrs—“Tetevision and Torts”: 
A comment in the January issue of 
the Missouri Law Review (Vol. 15— 
No. 1; pages 48-57) discusses tort lia- 
bilities that have been imposed or 
are likely to be imposed in connec- 
tion with television broadcasts. 
Particular attention is given to situa- 
tions that may give rise to actions 
of libel and slander and to actions 
based upon the “invasion of privacy”, 
although reference is also made to 
matters of copyright, unfair compe- 
tition and obscenity. (Address: 
Missouri Law Review, University of 
Missouri School of Law, Columbia, 
Mo.; price for single copy: 85c.) 
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Tax Notes 





® Prepared by Committee on Publications, Section of Taxation, Joseph S. Platt, 
Committee Chairman, Harry K. Mansfield, Vice Chairman. 





Other People’s Taxes 


=" Federal income taxes are of course 
not deductible in computing the tax- 
payer’s net taxable income. And the 
net taxable estate for estate tax pur- 
poses is likewise determined without 
deduction for the amount of taxes 
payable thereon. But suppose one is 
required by contract or as a trans- 
feree to pay the taxes of another. 
May the payer derive a tax advantage 
from the payment? This question 
has been considered or at least sug- 
gested by a number of recent Tax 
Court cases. 

Muriel D. Neeman, 13 T.C.— 
No. 55, involved an alimony con- 
tract incident to a divorce. The hus- 
band had assumed the obligation to 
pay the income tax on the alimony 
payable to the wife. The court held 
that the alimony payments were 
nevertheless taxable to the wife. The 
Commissioner did not seek to tax the 
husband’s tax payments to the wife 
as additional alimony under Section 
22 (k), but this would seem to be a 
logical extension of the case. And if 
taxable to the wife such payments 
would presumably be deductible by 
the husband under Section 23 (u). 

This result is foreshadowed by the 
early cases on compensation and 
rents. Where an employer agrees to 
pay his employees’ income taxes the 
amount of the tax is additional com- 
pensation—taxable to the employee 
and deductible by the employer. Old 
Colony Trust Co. v. Commissioner, 
279 U.S. 716. And the same is true 
of “tax free” rental arrangements. 
U.S. v. Boston and Maine Rail Road, 
279 U.S. 732. Incidentally these situ- 
ations—and the analogous alimony 
case—may, theoretically, involve a 
“circular” calculation, since the addi- 


tional income to the person liable for 


the tax may give rise to an additional 
‘contract liability on the part of the 


payer, further increasing taxable in- 
come, and so on ad infinitum. As a 
practical matter the Commissioner 
has not attempted to go beyond the 
first tax payable under such contracts. 

The further development of this 
rule in connection with alimony will 
be worth watching. Apparently the 
husband may safely commit himself 
to the payment of the wife’s income 
taxes, and if he does so his tax pay- 
ments, while possibly increasing his 
wife’s taxable income, may give rise 
to an additional deduction in his 
return. 

Two recent cases involved the pay- 
ment of an income tax deficiency by 
shareholders as transferees of the 
assets of a liquidated corporation. In 
Stanley Switlik, 13 T.C. 121, the cor- 
poration was liquidated in 1941 and 
the assets were distributed to the 
shareholders. 
transaction, capital gain or loss to 
each shareholder being based upon 
the difference between the value of 
the net assets received and the basis 
of his stock. Section 115(c). Sub- 
sequently the Commissioner deter- 
mined a deficiency against the cor- 
poration and in 1944 the share- 
holders as transferees were required 
to pay $35,000 in additional corpo- 
rate income taxes. The Commis- 
sioner contended that this payment 
was referable to the prior capital 
transaction and should be treated as 
a capital loss to the paying share- 
holder. The Tax Court sustained 


This was a capital 


the taxpayer and allowed an ordi- 
nary loss deduction in 1944 for the 
full amount paid plus expenses. 





The other case on this point is 
Roberta Pittman, 14 T.C.—. There 
the contentions of the parties were 
reversed. The taxpayer was seeking 
to reduce her capital gain on 
liquidation by the amount of the 
corporate tax subsequently paid by 
her as transferee. The Tax Court, 
consistent with its decision in the 
Switlik case, held that the tax pay- 
ment could not be referred back to 
the prior transaction. It must be 
taken into account, if at all, in the 
year of payment. 

A somewhat similar problem has 
recently arisen in the estate tax field. 
In Irene C. Moffett, 14 T.C.—, the 
taxpayer was the surviving annu- 
itant under a joint and survivor- 
ship annuity contract purchased by 
the decedent, her husband, for $730,- 
000. The contract was included in 
the decedent’s estate and resulted in 
an estate tax deficiency. The tax- 
payer paid $48,000 of this deficiency 
in order to protect her annuity 
against a transferee assessment. Un- 
der the 3 per cent rule of Section 
22 (b) (2), the annuity payments 
under the contract were includable 
in the annuitant’s gross income to 
the extent of $21,900 each year, repre- 
senting 3 per cent of the $730,000 cost 
of the contract. The taxpayer con- 
tended however that these payments 
should not be taxed until she had 
recovered her $48,000 estate tax pay- 
ment. The Tax Court reached an 
intermediate result between this posi- 
tion and the Commissioner’s dis- 
allowance of any deduction. The 
court held that the taxpayer had 
made a capital payment that should 
be amortized and deducted over the 
life of the contract, which in this 
case would correspond to her own 
life expectancy. For example, the 
court said, if the taxpayer’s expect- 
ancy was fifteen years she would be 
allowed a deduction each year of 
one-fifteenth of the $48,000. Thus . 
the taxpayer-transferee in the pecul- 
iar circumstances of this case was per- 
mitted to treat the estate tax as a 
capital investment recoverable tax 
free out of future payments. 

What happens when a donee as- 
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sumes the payment of the donor's gift 
tax liability? The Tax Court has indi- 
cated that such a commitment may 
be taken into account in valuing the 
net gift subject to tax. Estelle M. 
Affelder, 7 1.C. 1190. The donee’s 
agreement may also affect the donor’s 
income and estate taxes. If the in- 
come from the gift property is to be 
used to pay the gift tax, then it has to 
that extent been reserved by the 
donor for his own benefit and so 


much of it would presumably be tax- 
able to the donor. Furthermore the 


reserved income interest might per- 
haps draw the gift property back into 
the donor’s estate for estate tax under 
Section 811 (c) (1) (B). Compare the 
contention of the Commissioner in 
Estate of Mary Hays v. Commis- 
sioner, decided by the Fifth Circuit 
on April 14, 1950, P-H Tax Service, 
par. 72,512, reversing 12 T.C. 210. 
The decedent had created a trust of 


Food Law Institute Is Organized 


® The Food Law Institute was re- 
cently organized in New York, with 
offices at 608 Fifth Avenue in New 
York City; and the term “food law” 
here includes the related drug and 
cosmetic laws. The Institute is a 
wholly public organization, its of- 
ficers receive no compensation and 
its trustees include deans of law 
schools. It was established by lead- 
ing food manufacturers to develop 
the law of food; and it supplements 
The Nutrition Foundation previ- 
ously organized by them, to develop 
the science of food. It has the prac- 
tical significance that the food law 
is ranked as the commercial law of 
greatest economic and social impor- 
tance in the land. For it governs the 
largest food industry, it regulates the 
most important food and drug prod- 
ucts, and it is the commercial law of 
first concern to public health. Hence 
its development is a matter of great 
national interest. 

The Institute is designed to play 
a new réle in the constructive de- 
velopment of the food law and it has 
two objectives. The first objective is 
to stimulate basic instruction in this 
law at university law and other in- 
terested schools, on a postgraduate 
level. This is pioneer action, since no 
university law school has heretofore 
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taught this subject, and consequently 
its instruction represents a new ad- 
vance in specialized legal education. 
Ihe purpose is thus to provide the 
legal profession with an understand- 
ing of this law, to train legal ex- 
perts in it for both public and private 
service, and to develop national lead- 
ers in it. The second objective is to 
publish a series of basic research com- 
pilations and studies of this law, 
which will constitute an authorita- 
tive library on it. 

To accomplish the first objective 
the Institute is organizing a plan of 
food law instruction by university 
law schools, public health and busi- 
ness schools throughout the country; 
and it has underwritten an original 
major food law program at the New 
York University School of Law. This 
program was instituted during the 
current academic year and has proved 
to be a notable success. For the high- 
est food law officials and experts are 
coéperating in it; and it has invited 
a graduate lawyer registration of 
about forty. This registration in- 
cludes five carefully chosen fellow- 
ship students. They are instructed in 
related trade regulation laws; each is 
a candidate for the highest law 
degree and all will subsequently 
teach or practice food law. To accom- 


mortgaged property, authorizing the 
trustee to use trust income to dis- 
charge the mortgage. The Commis- 
sioner’s treatment of this provision 
as a reserved interest under Section 
811(c) was overruled by the Court 
of Appeals on the ground that after 
the transfer the donor was only sec- 
ondarily liable on the mortgage. But 
th’s rationale would hardly be appli- 
cable to the gift tax that is imposed 
directly on the donor. 


plish the second objective, the Insti- 
tute has developed a long-range pro- 
gram of research books that will be 
published by Commerce Clearing 
House, Inc., in a distinctive format. 
This program initially includes an- 
notated compilations of the federal, 
state and leading foreign food laws; 
historical compilations of the official 
reports under the national food law; 
informative studies of the special food 
sanitation, food standards and nutri- 
tion laws; guiding studies of im- 
portant food law problems such as 
that of chemical additions and pesti- 
cide residues; and a practical man- 
ual on the food products liability 
law. 

The President of The Food Law 
Institute is Charles Wesley Dunn, 
long general counsel for the organ- 
ized food and pharmaceutical in- 
dustries and general or special coun- 
sel for numerous food and pharma- 
ceutical manufacturers. Mr. Dunn is 
chairman of the food, drug and cos- 
metic law organizations in both the 
American and New York State Bar 
Associations; he is chairman of the 
editorial advisory board for the Food 
Drug Cosmetic Law Journal; and he 
is a professor of law at New York 
University, in charge of its original 
food law program. 
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THE DEVELOPMENT OF INTERNATIONAL LAW 


Louis B. Sohn + Editor-in-Charge 











Formulation of the Nuremberg Principles 
by the International Law Commission 
# On the initiative of the United States, the General Assembly of the United Nations 
on December 11, 1946, affirmed “the principles of international law recognized by the 
Charter of the Nuremberg Tribunal and the judgment of the Tribunal”, and directed 
the preparation of plans for the formulation of these principles, in the context of a 
general codification of offenses against the-peace and security of mankind. By another 
resolution, dated November 21, 1947, the General Assembly entrusted the task of 
formulating the Nuremberg principles to the International Law Commission. 

The International Law Commission decided in May, 1949, that it need not concern 
itself with the question whether or not the Nuremberg principles constituted principles 
of international law but that it should merely formulate them. It also refused to extend 
its work to general principles of international law underlying the Charter and the 
judgment. 

After a preliminary consideration of the subject, the Commission appointed J. 
Spiropoulos rapporteur and asked him to present a report on the Nuremberg principles 
at its next session, in June, 1950. The main part of that report is as follows (U. N. 
Doc. A/CN.4/22). 





Report on the Nuremberg Principles 
by J. Spiropoulos 

A. THE PRINCIPLES STRICTO SENSU 2. Principle I declares liable to 

The Charter and judgment of the punishment not only the perpetra- 
Nuremberg Tribunal recognize the tors of international crimes but 
following principles: also the accomplices in the com- 
mission of those acts. 

Prima facie, this principle 
seems to go further than the 
Charter. The only provision in 
the latter regarding responsibility 
for complicity is that of the last 
paragraph of Article 6 which 
reads as follows: “Leaders, organ- 
izers, instigators and accomplices 
participating in the formation or 


Principle I 
Any person who commits or is an 


accomplice in the commission of an 
act which constitutes a crime under 
international law is responsible 
therefor and liable to punishment. 
1. The above principle is based on 
the first paragraph of Article 6 of 
the Charter which established the 
competence of the International 


Military Tribunal to try and 
punish persons who, acting in the 
interests of the European Axis 
countries, whether as individuals 
or as members of organizations, 
committed any of the crimes pro- 
vided for by sub-paragraphs (a), 
(b), and (c) of Article 6. While 
this text declares punishable only 
persons “acting in the interests 
of the European Axis Powers”, 
Principle I is drafted in general 
terms. 


execution of a common plan or 
conspiracy to commit any of the 
foregoing crimes are responsible 
for all acts performed by any per- 
sons in execution of such a plan.” 
In fact, as worded, this paragraph 
does not concern all cases of com- 
plicity but is limited to the parti- 
cipation in a common plan of 
conspiracy. Complicity in indi- 
vidual crimes is not mentioned. 

The Tribunal, commenting on 
the last paragraph of Article 6 in 





connexion with its discussion of 
Count One of the indictment, 
which charged the conspiracy not 
only to commit aggressive war but 
also to commit war crimes and 
crimes against humanity, said 
that, in its opinion, “these words 
[namely, the last paragraph of 
Article 6] do not add a new and 
separate crime to those already 
listed”. In the view of the Court, 
“these words were designed to 
establish the responsibility of per- 
sons participating in a common 
plan to prepare, initiate and wage 
aggressive war’. 

Interpreted literally, this state- 
ment would seem to imply that 
the complicity rule does not apply 
to individual crimes. 

On the other hand, the Tri- 
bunal must have applied some 
complicity rule to crimes other 
than the common plan or con- 
spiracy to prepare, intiate or wage 
aggressive war. Several of the 
defendants were convicted of war 
crimes and crimes against hu- 
manity because they gave orders 
resulting in atrocious and criminal 
acts which they did not commit 
themselves. They were accomplices 
in the wide sense of the word. In 
practice, therefore, the Tribunal 
must be considered as having ap- 
plied either the last paragraph of 
Article 6 by analogy or general 
principles of criminal law regard- 
ing complicity. This view is cor- 
roborated by the expressions used 
by the Tribunal in assessing the 
guilt of particular defendants. 


. The general principle of law 


underlying Principle I is that 
international Taw may impose 
duties on the individuals directly 
without any interposition of 
domestic law. A conception which 
in theory is considered as involv- 
ing the “international personal- 
ity” of individuals. The findings 
of the Court are very definite on 
the question of whether rules of 
international law may apply to 
individuals. “That international 
law imposes duties and liabilities 
upon individuals as well as upon 
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States”, says the Court, “has long 
been recognized”. And elsewhere: 
“Crimes against international law 
are committed by men, not by 
abstract entities, and only by 
punishing individuals who com- 
mit such crimes can the provisions 
of international law be enforced”. 


Principle Il 


The fact that domestic law does 
not punish an act which is an inter- 
national crime does not free the 
perpetrator of such crime from re- 
sponsibility under international law. 
1. The idea contained in Principle 

II is stated expressly only in sub- 
paragraph (c) of Article 6 of the 
Charter which deals with crimes 
against humanity. Nevertheless, it 
applies to all the three categories 
of crimes provided for by Article 
6. In reality, once the respon- 
sibility of individuals for interna- 
tional crimes is admitted, Prin- 
ciple II seems unnecessary, since 
the implementation of Principle 
I presupposes that domestic law 
cannot keep in check the inter- 
national responsibility of indi- 
viduals. Nevertheless, since sub- 
paragraph (c) of Article 6 
expressly mentions the idea ex- 
pressed by Principle II and since, 
on the basis of general considera- 
tions, it applies also to the other 
two sub-paragraphs of Article 6, 
the formulation of Principle II 
seems opportune in order to ex- 
clude any doubt about the general 
applicability of this principle 
with regard to responsibility for 
the commission of international 
crimes. 

2. The principle that a person com- 
mitting an intérnational crime is 
responsible therefor and liable to 
punishment under international 
law, independently of the attitude 
of domestic law, implies what is 
commonly called the “supremacy” 
of international law over domestic 
law. It is accordingly considered 
that international law can bind 
individuals even if domestic law 
does not direct them to observe 
the rules of international law. (It 
is in this sense that the term 
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“supremacy” is used here) . Char- 
acteristic of the above inference 
is the following passage of the 


‘ 


Court’s findings: “...The very 
essence of the Charter is that indi- 
viduals have international duties 
which transcend the national 
obligations of obedience imposed 
by the individual State.” 


Principle Ill 

The fact that a person who com- 
mitted an international crime acted 
as Head of State or public official 
does not free him from responsibility 
under international law or mitigate 
punishment. 

The above text reproduces in a 
more precise form the principle laid 
down in Article 7 of the Charter. If, 
according to a general rule, a person 
acting as a State organ is considered 
as acting on behalf of the entity 
“State”, and as such not responsible 
for his actions, in cases of acts con- 
stituting international crimes, ac- 
cording to the Charter and the judg- 
ment, the fact that an individual 
acted in an official capacity does not 
free him from responsibility under 
international law. “The principle 
of international law which, under 
certain circumstances, protects the 
representatives of a State”, says the 
Court, “cannot be applied to acts 
which are condemned as criminal by 
international law. The authors of 
these acts cannot shelter themselves 
behind their official position in order 
to be freed from punishment. . .” 
The same idea is also expressed by 
the following passage of the findings: 
“He who violates the laws of war 
cannot obtain immunity while acting 
in pursuance of the authority of the 
State if the State in authorizing ac- 
tion moves outside its competence 
under international law”. 


Principle IV 

The fact that a person acted pur- 
suant to order of his Government or 
of a superior does not free him from 
responsibility under international 
law. It may, however, be considered 
in mitigation of punishment, if jus- 
tice so requires. 

This text in a somewhat different 
wording reproduces the principle 


contained in Article 8 of the Charter. 
The idea expressed by the above 
principle is that superior order is not 
a defence but that it might be con- 
sidered in mitigation of punishment. 
In conformity with this conception, 
the Court rejected the argument of 
the defence claiming that there could 
not be any responsibility since most 
of the defendants acted under the 
orders of Hitler. The Court de- 
clared the provision of Article 8 to 
be “in conformity with the law of 
all nations”. “That a soldier’, the 
Court continued, “was ordered to kill 
or torture in violation of the interna- 
tional law of war has never been 
recognized as a defence to such acts 
of brutality, though, as the Charter 
here provides, the order may be urged 
in mitigation of the punishment”. 

Finally, as regards the criterion for 
the determination of the degree of 
responsibility of a person acting pur- 
suant to superior command, the 
Court said: “The true test, which is 
found in varying degrees in the 
criminal law of most nations, is not 
the existence of the order, but 
whether moral choice was in fact 
possible”. 


Principle V 


Any person charged with a crime 
under international law has the right 
to a fair trial on the facts and law. 
1. The principle that the defendants 

charged with crimes under inter- 
national law must have the right 
to a fair trial was unanimously 
recognized at the London Confer- 
ence.. All the drafts submitted to 
the Conference provided rules 
aiming at insuring such a right to 
the defendants. 

. The Charter contains a particular 
chapter entitled “Fair Trial for 
Defendants”, which for the pur- 
pose of insuring a fair trial to the 
defendants directs the observance 
of the following procedure: 

a. The indictment shall include full 
particulars specifying in detail the 
charges against the defendants. A 
copy of the indictment and of all 
the documents lodged with the 
indictment, translated into a lan- 
guage which he understands, shall 
be furnished to the defendant at 
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a reasonable time before the trial. 

b. During any preliminary examina- 
tion or trial of a defendant he 
shall have the right to give any 
explanation relevant to the charges 
made against him. 

c. A preliminary examination of a 
defendant and his trial shall be 
conducted in, or translated into, a 
language which the defendant 
understands. 

d. A defendant shall have the right to 
conduct his own defence before the 
Tribunal or to have the assistance 
of counsel. 

e. A defendant shall have the right 
through himself or through his 
counsel to present evidence at the 
trial in support of his defence, and 
to cross-examine any witness called 
by the prosecution. 

3. Finally, it may be added that the 
right to a fair trial is also men- 
tioned by the judgment itself. The 
Court, commenting on the lawful- 
ness of the institution of the In- 
ternational Military Tribunal, 
said that “all that the defendants 
are entitled to ask is to receive a 
fair trial on the facts and law.” 
B. THE CRIMES 
According to the Charter and the 

Judgment, the following acts consti- 

tute crimes under international law. 

a. Crimes against peace: namely 

(i) Planning, preparation, in- 
itiation or waging of a war 
of aggression, or a war in 
violation of international 
treaties, agreements or as- 
surances; 

(ii) Participation in a common 
plan or conspiracy for the 
accomplishment of any of 
the acts mentioned under 
(i). 

Both categories of crimes are char- 
acterized by the fact that they are 
both connected with “war of aggres- 
sion or war in violation of interna- 
tional treaties, agreements or as- 
surances”. 

Though the Court had made a gen- 
eral statement to the effect that the 
Charter “is the expression of inter- 
national law existing at the time of 
its creation”, it also offered a certain 
number of arguments in order to re- 
fute the objection of the defence that 
aggressive war was not an interna- 
tional crime under international law. 
For this refutation the Court relied 


primarily on the Kellogg-Briand 
Pact, which in 1939 was in force be- 
tween sixty-three nations. “The na- 
tions who signed the pact or adhered 
to it unconditionally”, says the 
Court, “condemned recourse to war 
for the future as an instrument of 
policy, and expressly renounced it. 
After the signing of the pact, any 
nation resorting to war as an instru- 
ment of national policy breaks the 
pact. In the opinion of the Tribunal, 
the solemn renunciation of war as an 
instrument of national policy neces- 
sarily involves the proposition that 
such a war is illegal in international 
law; and that those who plan and 
wage such a war, with its inevitable 
and terrible consequences, are com- 
mitting a crime in so doing.” 

In support of its interpretation of 
the Kellogg-Briand Pact, the Court 
cited some other international docu- 
ments condemning the war of ag- 
gression as an international crime. 
These documents were the draft of a 
Treaty of Mutual Assistance spon- 
sored by the League of Nations in 
1923 which in its Article 1 declared 
“that aggressive war is an interna- 
tional crime”, and the Preamble to 
the League of Nations 1924 Protocol 
for the Pacific Settlement of Inter- 
national Disputes (Geneva Protocol) 
which, after “recognizing the solidar- 
ity of the members of the Interna- 
tional Community”, declared that “a 
war of aggression constitutes a vio- 
lation of this solidarity, and is an 
international crime”, and that the 
contracting parties were “desirous of 
facilitating the complete application 
of the system provided in the Cove- 
nant of the League of Nations for the 
pacific settlement of disputes between 
the States and of insuring the repres- 
sion of international crimes”. Fur- 
thermore, the Court cited the Decla- 
ration concerning wars of aggression 
adopted on 24 September 1927 by the 
Assembly of the League of Nations, 
the preamble of which declared a 
war of aggression “an international 
crime”, and the unanimous resolu- 
tion adopted on 18 February 1928 
by twenty-one American Republics 
at the sixth (Havana) Pan-American 
Conference, declaring that “war of 
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aggression constitutes an interna- 
tional crime against the human 
species”. 

The Charter does not contain any 
definition of the term “war of ag- 
gression”, nor is there any such defi- 
nition in the findings of the Court. 
It is by evaluation of the historical 
events before and during the war that 
the Court decided that certain of the 
defendants planned and waged ag- 
gressive wars against ten nations and 
were therefore guilty of this series of 
crimes. According to the Court, this 
made it even unnecessary to discuss 
the subject in further detail, or to 
consider at any length the extent to 
which these aggressive wars were also 
“wars in violation of international 
treaties, agreements or assurances”. 

The terms “planning and prepar- 
ing” of a war of aggression are con- 
sidered by the Court as comprising 
all the stages in the bringing about 
of a war of aggression from the plan- 
ning to the actual initiation of the 
war. In view of that, the Court did 
not make visible distinctions be- 
tween planning and preparation. 

A legal notion of the Charter 
which was attacked by the defence is 
the one concerning “conspiracy” 
(last sentence of Article 6 (a) of the 
Charter). The Court, rejecting the 
objection of the defence against the 
adoption of this notion, applied it, 
though only in a restricted way. “In 
the opinion of the Tribunal”, says 
the Court, “the conspiracy must be 
clearly outlined in its criminal pur- 
pose. It must not be too far re- 
moved from the time of decision and 
of action. The planning, to be crimi- 
nal, must not rest merely on the 
declarations of a party programme, 
such as are found in the 25 points of 
the Nazi Party, announced in 1920, 
or the political affirmations expressed 
in ‘Mein Kampf’ in later years. The 
Tribunal must examine whether a 
concrete plan to wage war existed, 
and determine the participants in 
that concrete plan. 

b. War Crimes: namely violations 

of the laws or customs of war. 
Such violations shall include, 
but not be limited to murder, 
ill-treatment or deportation to 
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slave labour or for any other 
purpose of civilian population 
of or in occupied territory, 
murder or ill-treatment of 
prisoners of war or persons on 
the seas, killing of hostages, 
plunder of public or private 
property, wanton destruction of 
cities, towns or villages, or de- 
vastation not justified by milli- 
tary necessity. 


Here too the Court emphasized 
that the crimes defined by Article 6 
(b) of the Charter were already rec- 
ognized as war crimes under interna- 
tional law. “They were covered,” 
says the Court, “by Articles 46, 50, 
52 and 56 of the Hague Convention 
of 1907, and Articles 2, 3, 4, 46 and 
51 of the Geneva Convention of 1929. 
That violation of these provisions 
constituted crimes for which the 
guilty individuals were punishable 
is too well settled to admit of 
argument.” 


c. Crimes against humanity: 
namely murder, extermination, 
enslavement, deportation and 
other inhuman acts done 


Dollar Shortages and Communism 
(Continued from page 454) 


B. Is there sufficient concrete evi- 
dence of the currency stabilization, 
self-help and joint action so solemnly 
assured us when the Recovery Pro- 
gram was authorized? 

C. Is it good sense to use our dol- 
lars to build up potentially competi- 
tive foreign industries beyond their 
prewar levels for the express purpose 
of earning added dollars in this coun- 
try when there is bound to be sooner 
or later, increased tariff resistance to 
these imports or a plethora of busi- 
ness failures in America? 

D. Should we not try to get away 
from so much outright giving of 
dollars and utilize increased private 
investments with appropriate* encour- 
aging government guaranties? 

E. Should we not now insist that 
there be less so-called bipartisanship in 
fashioning these elements of our for- 
eign policy if it means that we the peo- 
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against a civilian population, 
or persecutions on political, 
racial or religious grounds, 
when such acts are done or such 
persecutions are carried on in 
execution of or in connection 
with any crime against peace or 
any war crime . 


The above text distinguishes two 
categories of punishable acts: (a) 
murder, extermination, enslavement, 
deportation and other inhuman acts 
committed against a civilian popu- 
lation, before or during the war and 
(b) persecution on political, racial 
or religious grounds. Both these acts, 
according to the Charter, constitute 
international crimes only inasmuch 
as they have been committed “in 
execution of or in connexion with 
any crime within the jurisdiction of 
the Tribunal”. Crimes falling with- 
in the jurisdiction of the Tribunal 
are (a) crimes against peace; (b) 
war crimes. 


The Court applied Article 6 (c) 
in a very restrictive way. Though it 
admitted that “political opponents 
were murdered in Germany before 


ple will be better informed of the pros 

and cons of proposed international 

ventures involving billions of our dol- 
lars? 

F. Should we not insist that some 
of these dollars be directed toward 
retaining a working foothold in the 
Far East, e.g., Formosa, even if this 
involves the risk of use of military 
force? 

G. Should we not recognize that 
our foreign fiscal commitments must 
be limited by our ability to pay, and 
demand certain specific standards of 
self-help before going on with more 
billions next year? 

Much has been written suggesting 
the possibilities of noncompetitive 
imports for the United States. It is 
time that we should receive some- 
thing more than vague promises that 
European productive capacities will 
be channeled into noncompetitive 
lines. Let’s see a list of these co-called 





the war, and that many of them were 
kept in concentration camps in cir- 
cumstances of great horror and 
cruelty”, that “the policy of perse- 
cution, repression and murder of 
civilians in Germany before the war 
of 1939, who were likely to be hostile 
to the Government, was most ruth- 
lessly carried out,” and that “the 
persecution of Jews during the same 
period is established beyond all 
doubt,” the Court did not consider 
that the acts relied on before the out- 
break of war had been committed “in 
execution of, or in connexion with, 
any crime within the jurisdiction of 
the Tribunal”. For this reason the 
Tribunal declared itself unable to 
make a general declaration to the 
effect that acts before 1939 “were 
crimes agatst humanity within the 
meaning of the Charter”. Article 6 
(c) characterizes as crimes against 
humanity murder, extermination, 
enslavement, etc., committed against 
“any” civilian population. This 
means that the above acts are crimes 
against humanity even if they are 
committed by the aggressor against 
his own population. 


noncompetitive items. Otherwise we 
shall soon find ourselves in the some- 
what ludicrous position of financing 
by gift dollars from tax resources, 
programs supposed to eliminate the 
need of further dollars, which can 
succeed of accomplishment only by 
taking these dollars away from 
American earners before they are 
taxed. While we all realize that we 
must buy as much more of European 
products as we reasonably can, there 
is no sense whatever in using tax 
dollars to create added competitive 
productive capacities in Western 
Europe. If we keep on doing this 
not only the administration itself but 
organized labor and the American 
public in general will be surprised 
and chagrined when the chickens 
come home to roost. 
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Protests Article 

on Insurance 

® This letter is written to protest the 
printing of an article on the value of 
a fire insurance policy by W. Jeffer- 
son Davis appearing in 36 A.B.A.]J. 
275. To anyone who is in a position 
to know the actual facts, the article is 
so obviously biased and based upon 
such a complete lack of knowledge, 
or at best a misunderstanding, of the 
operations of the fire insurance busi- 
ness that it must be challenged. 
While I am not in favor of any type 
of censorship, and I believe that 
nothing clears the air like a good ar- 
gument, nevertheless I do not believe 
that it is in the best interests of the 
American Bar Association to print 
articles of this type vilifying a great 
American industry without at least a 
check on the facts. 

For the record, I would like to sub- 
mit the following in answer to the 
indictment made by Mr. Davis and 
to correct, if possible, the many false 
impressions which, undoubtedly, he 
has created. 

In the first place, it is apparent 
that either Mr. Davis or a client had 
a fire loss and they were not satisfied 
with the adjustment. In view of the 
thousands of claim settlements made 


each year, each involving the deter- 
mination of such an uncertain thing 
as the actual cash value of property 
at time of loss, it would indeed be 
strange if there were not an occasional 
dissatisfaction, but contrary to Mr. 
Davis, dissatisfaction is the rare ex- 


ception rather than the rule. This 
will be borne out by the complaint 
department of any state insurance de- 
partment and by the fact that in the 
past five years out of all fire insurance 
claim settlements, and the number is 
stupendous, less than one half of 1 
per cent has become the subject of 
litigation. 

The article is replete with broad, 
unsupported statements bordering 
upon viciousness and having no foun- 
dation either in law or in fact. Ex- 
amples of these are “the shock that 
the average burned-out policyholder 
experiences”, “the company offer, as 
is the custom, is negligible” and “‘cus- 
tomary latitude of ‘over-insurance’ ” 
to mention but a few. In addition, he 
makes some wildly extravagant state- 
ments such as, that in event of total 
loss the usual practice is to offer 10 
per cent. That is not usual practice 
and even in those cases where the 
company might refuse to pay the face 
amount of the policy because of a 
lower cash value at time of loss, it is 
reasonable to assume that the offer 
would be in the neighborhood of 80 
per cent to 90 per cent unless the 
owner has deluded himself into be- 
lieving that his $10,000 home is 
worth $20,000, or unless there are in- 
dications of fraud. These irresponsi- 
ble generalities could be easily re- 
futed if the time and space were 
available but in the interest of brev- 
ity I will confine my answer to the 
three principal allegations contained 
in the article. 





1. Problem of Actual Cash Value: 

It apparently is Mr. Davis’ conten- 
tion that if a person carries $20,000 
insurance on a building he should re- 
cover $20,000 in case of total loss, re- 
gardless of the actual value of the 
building at the time of loss. He 
quotes the section of the policy re- 
garding “all loss or damage by fire” 
but neglects to continue on to the 
provision “to the extent of the actual 
cash value”. It is a well-known fact 
among laymen, lawyers and insur- 
ance men that “actual cash value” 
does not mean the same as the orig- 
inal cost of the building or even its 
present replacement cost. It means 
the actual value at time of loss which 
generally is the replacement cost less 
depreciation. If a $20,000 building 
has depreciated $5,000 by the time of 
loss it would certainly be unconscion- 
able to require payment of $20,000 
as the owner would then stand to 
make a $5,000 profit. 

Insurance is supposed to restore a 
person to the condition which he was 
in immediately prior to the loss but 
if he gets the value of a new building 
he would be in a better position. | 
don’t believe that any policyholder 
could honestly expect to receive the 
price of a new house for an old one 
which burned. The amount stated in 
the policy is a maximum limit only 
and is not intended as an agreement 
that at any particular time the build- 
ing is worth so much. 

Mr. Davis deprecates the existence 
of the so-called moral hazard in in- 
surance, probably through ignorance 
of what that term encompasses. Mor- 
al hazard does not merely include 
those cases where a person delib- 
erately starts a fire but extends to the 
mental attitude of the insured who 
gets “forgetful” and doesn’t keep the 
place as clean as he used to do or 
doesn’t maintain it as well and all 
the other little things which can be 
of great help to start a fire, although 
not directly responsible for the fire. 

That the condition is very real can 
be illustrated by the following. Let 
us assume we have a building worth 
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$20,000 in 1947 at the top of the real 
estate market. It is not unreasonable 
to assume that this same place in 1950 
is worth only $15,000 in many areas. 
We must also consider at this point 
the fact that a great majority of fire 
policies are written for a term of 
three to five years. We then have the 
situation of a person paying out a 
mortgage on a piece of property 
which cost him $20,000 originally but 
which now is worth only $15,000. It 
must be admitted that under the cir- 
cumstances if he can be sure that he 
will collect $20,000 he will tend to 
become a little careless. In other 
words, even though the property was 
worth $20,000 when the policy was 
written and is now worth only 
$15,000, it is Mr. Davis’ contention 
that the insured should get the full 
$20,000. To state the proposition is 
to show its absurdity. 

The only argument which he ad- 
vances to support the proposition is 
that the insured has paid premiums 
on these values and should recover. 
This no more follows than would 
the argument that in case of a partial 
loss he should collect the face of the 
policy. He is purchasing indemnity 
and the face amount of the policy is 
merely the limit on the amount of 
the indemnity and not necessarily 
the amount which the company will 
pay. It agrees to pay for actual loss 
sustained and that is the basis of 
premium computation. In addition, 
when we consider that the premium 
probably runs from $2.50 to $5.00 
per thousand per year, it would in- 
deed be a foolish man who would not 
intentionally over-insure if he knows 
that he will collect the face of the 
policy under any conditions. It should 
be pointed out that if values drop 
the insured can always cancel off any 
amount he desires to bring the 
amount of insurance in line with the 
actual value and this is rightly his 
responsibility and not that of the 
insurance company. 

2. Valued Policy Laws: 

Part of Mr. Davis’ difficulty with 
this whole matter is his lack of knowl- 
edge of insurance law and his un- 
fortunate assumption that the laws of 
other states follow the laws of Cali- 
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fornia whereas, in fact, California is 
unique in many respects from all 
other states in the country. Thus, he 
speaks about “valued policy” laws 
having in mind sections 2052 to 2054 
of the California Code. This is not a 
“valued policy” law but at best might 
be termed an “agreed amount” law. 
I shall discuss this presently but first 
we must consider the actual “valued 
policy” laws. 

The modern standard fire policy 
has always agreed to insure only to 
the extent of the actual cash value 
of the property. However, in some 
states back about 1890 it seems that 
a few policyholders, either through 
their own negligence or greed or 
through the negligence or greed of 
the company or agent, were over- 
insured and upon having a loss did 
not recover the face amount of the 
policy. These people promptly took 
their troubles to their legislatures as 
we are all too prone to do even to- 
day in the belief that “there ought 
to be a law”. The so-called “valued 
policy” law started with the Wiscon- 
sin law of 1895 and in the next five to 
ten years other states passed such 
laws until at one time there were ap- 
proximately twenty states with these 
laws. It is interesting to note that 
no new laws of this type have been 
passed in the past twenty to thirty 
years and of the three latest insur- 
ance codes in the country, each of 
which contained this provision orig- 
inally, it was reénacted in only one. 

These statutes, in effect, provide 
that in case of total loss the face 
amount of the policy is prima facie 
the amount due and payable under 
the policy. The statutes were de- 
signed to force the insurer to inspect 
and place a fair value on the prop- 
erty and charge premiums on that 
amount. Such statutes were poorly 
conceived and did not take into con- 
sideration the fluctuating value of 
real property as well as the increased 
cost to the insurance companies if ap- 
praisals were actually made. The net 
effect has been that the companies 
do not make appraisals of the usual 
dwellings because the total premiums 
only run $20.00 to $30.00 per year. As 
a result they rely upon the inherent 


honesty of most insureds to set a fair 
value. Because of the fact that prob- 
ably about one fire in one hundred 
is a total loss the companies, rather 
than increase rates for all policy- 
holders, take the ‘calculated risk” 
of not appraising dwellings in those 
states. It is reasonable to assume that 
such statutes have caused losses to 
increase to some extent and that in 
turn increases rates. 

Mr. Davis appears to believe that 
companies voluntarily offer a choice 
of what might be termed “actual 
cash value” and “agreed amount or 
valued” policies. This false impres- 
sion is created by the before-men- 
tioned sections of the California 
Code which do contain provisions 
whereby the insured can get an ap- 
praisal (by.paying for it himself) and 
then enter into what can be termed 
an “agreed amount” contract with 
the company. However, this peculiar 
California law bears no relation to 
the true “valued policy” law. 

Contrary to hi; statement that “in 
many, if not all states, provision is 
made for issuance of the ‘valued pol- 
icy’, comparatively few, if any, are 
written”, the only state in which the 
kind of “valued policy” which he has 
in mind is available is California. In 
the eighteen states having the true 
“valued policy” law there is no choice 
on the part of either the insured or 
the insurer as to whether a valued 
policy will or will not be written. 
The law merely provides, in effect, 
that in the event of total loss the face 
amount of the policy will be paid. 
There is no question of “writing” 
one type or the other because the 
provision is contained in the statutes 
as a law governing adjustment of 
losses. It is not even incorporated 
into the policy as distinguished from 
the “agreed amount” provision of the 
California law. 

The “new” legislation in Califor- 
nia which Mr. Davis refers to as 
being watched with interest is really 
the true “valued policy” law which, 
as we have seen, is at least fifty-five 
years old and has been so soundly 
discredited that it has not been in- 
serted in any code in recent years. 
The move in California to enact this 
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unfair legislation is not a typical 
move, contrary to his statement, but 
just another recurrence of an old 
problem. 


3. Unconditional and Sole Owner- 
ship: 

If Mr. Davis had taken the time to 
ascertain the facts he would have 
found out that the so-called “1943 
New York Policy” is now used in the 
District of Columbia and all states, 
except California, Massachusetts, 
Minnesota and Texas. It is not used 
in these latter states because their 
legislatures have chosen to enact 
mandatory forms which, in many 
cases, are not as favorable as the 1943 
policy. Contrary to his statements, in 
every case where the insurance busi- 
ness had the option it introduced the 
new form. 


Further, if Mr. Davis had read the 
“1943 New York Policy” he would 
have found that the subject upon 
which he spent over a page, namely, 
“unconditional and sole” ownership 
is now moot. That provision is no 
longer contained in the “1943 New 
York” form which, as stated above, 
is in general use in 44 states and the 
District and has been since about 
1945. As to what his own legislature 
may choose to do, that is their busi- 
ness, but certainly he should not 
place the blame on the insurance 
companies. In addition, it might be 
added that even when the provision 
was contained in the policy it was 
used only for protection of the com- 
pany and the companies waived its 
application unless there was some in- 
dication of fraud. 


For the record, I would also like 
to correct a few more of the many 
false impressions which he has cre- 
ated. He speaks of the “fabulously 
fattened coffers” of the insurance 
business, implying that the business 
had made an unconscionable profit 
over the past few years. I assume that 
he is referring specifically to the fire 
business. For the record, it should be 
set forth that for the twenty-five years 
ending 1947 the companies compris- 
ing the National Board of Fire 
Underwriters had an underwriting 
profit of 1.7 per cent. For a business 


that is continually exposed to con- 
flagration and catastrophe hazards it 
is submitted that this is a very low 
profit margin. 

He also refers to the thirty billions 
of dollars of assets of the insurance 
companies. He does not state the 
date of his figures but for the record, 
as of December 31, 1948, all fire in- 
surance companies had aggregate as- 
sets of five billion and six hundred 
million, all casualty companies had 
aggregate assets of four billion and 
nine hundred and fifty million and 
all life companies about fifty-six bil- 


“lion, making a total of sixty-six bil- 


lion and two hundred fifty million. 
In conclusion, I would like to reit- 
erate my opinion that an article of 
this type which is so plainly the prod- 
uct of a person whose feelings and 
pride have been hurt by what he be- 
lieves to be an unfair loss adjust- 
ment should not have been printed 
in the JOURNAL, especially in view of 
the obvious misstatements which it 
contains. Certainly sufficient mate- 
rial of a constructive nature is avail- 
able for publication without devot- 
ing space to articles of this type. 
Harry PERLET 


United States Chamber of Commerce 
Washington, D. C. 


More About 
Fire Insurance 


= It has been our privilege to read 
an article in the April issue of your 
JouRNAL written by W. Jefferson 
Davis of the California Bar. From 
our experience of thirty-two years in 
the general insurance business we 
find Mr. Davis so far in error in the 
statements made in this article and 
in his omission of specific citations of 
bad practices that I feel you should, 
in justice to the general public, have 
this article answered by someone 
representing the fire insurance com- 
panies as well as the General Ad- 
justment Bureau which adjusts fire 
insurance losses throughout most of 
the United States. 

Mr. Davis is to be complimented 
on his dexterity in avoiding these 
specific citations of bad practices and 
sticking to generalities to imply these 
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conditions he charges. As an attorney 
it would appear that he should know 
that the criticisms he makes of the 
old New York form have been rem- 
edied in the new form adopted in 
1943 and sponsored by the insurance 
companies. He should also know that 
this new form has been urged upon 
all states for adoption. It is a fact 
that the companies have clarified and 
broadened all forms of insurance 
many times in the past several years. 
He speaks of the high percentage of 
insurance policies found to be void 
due to technicalities but he appar- 
ently does not take into considera- 
tion that there is a small percentage 
of homes which do not have mort- 
gages. The great number coming 
under the supervision of the mort- 
gage organizations over the country 
are very carefully scrutinized by the 
legal staffs of these companies and 
definitely are not void. He also 
knows, if he were inclined to admit, 
that the adjusters over the country 


. have less than five per cent claimant 


dissatisfaction. His article would in- 
dicate that they do not have any who 
are pleased with the amount which 
they receive. The fact that he urges a 
valued policy is evidence to anyone 
who knows the experience of this 
form that he either has not learned, 
nor does he care to find out why, 
this form is not used. It has proved 
in the states where it has been tried 
to be a fine tool for the unscrupulous 
and dishonest claimant under a fire 
insurance policy. 


As there are many who believe that 
insurance is the greatest stabilizing 
influence in the economy of every 
private or business enterprise, we 
urge that you publish an article that 
will give the true facts in connection 
with the settlement of fire insurance 
losses. Mr. Davis has certainly writ- 
ten a very misleading one. There are 
many fire insurance company execu- 
tives thoroughly capable of demon. 
strating with facts and figures, which 
Mr. Davis elects to omit, that the in- 
surance octopus does not indulge in 
universal racket methods. 


CLAIBORNE W. DAvis 
Tulsa, Oklahoma 
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Is a Woman Lawyer 

an “Esquire’’? 

® The Journat for March, 1949, 
Volume 35, No. 3, Page 225, states: 

... The fellow has put a “Mr.” before 
your name. Is he so ignorant as not to 
know that one of the few well-estab- 
lished usages of honorifics in this coun- 
try is that every practicing lawyer rates 
an “Esquire”? 

A point of information: What if 
the lawyer in question happens to 
be a lady? 

WALTER KANE ScoTT 
Seattle, Washington 


The Supreme Court 
and Patent Law 


" With reference to my articles that 
you kindly printed in your issues of 
April, 1949 (at page 306), and August, 
1949 (at page 696), I beg to submit 
the following, as bearing on the same 
subject. 

I may say that the draft revision 
of the patent laws, prepared for the 
House Committee on the Judiciary 
endeavors by Section 23 to make a 
definition of patentable invention 
that will be quite ineffective since it 
will give the courts the same oppor- 
tunity they now have to upset a pat- 
ent on an improvement that is new 
and useful. 

A case very recently decided in 
the Court of Appeals for the Sec- 
ond Circuit (American Manufactur- 
ing Company v. Verplex Company, 
March 27, 1950) speaks of “the in- 
creasing hostility to patents in recent 
years”. Why should there be hostility 
to patents, upon which this coun- 
try’s enormous industrial progress 
has been based? It is, I believe, alto- 
gether due to the attitude of the Su- 
preme Court, one of whose members 
in a comparatively recent decision 
said something to the effect that the 
only patent that is good is one on 
which his Court “has not been able 
to get its hands”. Of course the lower 
courts have to be bound in their at- 
titude toward patents by the deci- 
sions of the Supreme Court, and 
when they are adverse the lower 
courts are constrained to follow suit 
and destroy most of the patents that 
come before them. 
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The issues are so large and so im- 
portant to the industry of the coun- 
try that it is imperative to find what 
is the cause of the difficulty and, if 
possible, to find a remedy for it. It 
seems that the Supreme Court’s at- 
titude is based in large part upon 
ignorance of what a patent is in es- 
sence. A patent is not a monopoly, 
for a monopoly is concerned with 
that which should be open to the 
public to use; that is, with something 
the free use of which has been con- 
centrated by illegal means in the 
hands of one or of a few. The patent, 
however, is concerned altogether 
with that which is new and useful— 
that which has been discovered by 
somebody and which thereby opens 
up a new manufacture. Under the 
Constitution and by statute, inven- 
tions,—or discoveries—of what is new 
and useful are awarded to the ex- 
clusive use of those who have found 
them out, for a limited period of 
seventeen years. 


The net result of the constitutional 
policy has been to tend to promote 
the useful arts by holding out the 
reward of exclusive use as an en- 
couragement to others to find out 
something new and so appropriate it 
for a limited time to himself and 
those claiming under him. 


The unhappy situation that ob- 
tains at present in respect of patents 
is due to a misuse of the statute. The 
statute says that one who has found 
out that which is new and useful is 
entitled to the reward. The Supreme 
Court has insisted that the new and 
useful thing must be something be- 
yond the comprehension of the ordi- 
nary artisan, and that something they 
dub “patentable invention”. The en- 
tire controversy has ranged around 
“what is beyond the expected skill 
of the calling” and which, it is said, 
must amount to a “flash of genius”. 
Since the Supreme Court looks at the 
subject involved with wisdom born 
after the event—“the cheapest of 
all wisdom”—it, being disposed ad- 
versely to patents, easily reaches the 
conclusion that what may have in- 
volved the utmost of study and re- 
search should have been achieved 


easily by anyone. It is like the old 
story of the jewel lost in the gutter. 
When one picks it up and claims 
ownership he should not be deprived 
of it by a bystander who says that 
he could have found it easily if he had 
looked for it; but the Court denies to 
the finder all claims upon his dis- 
covery. 

The remedy is to deprive the 
courts of the right to speculate upon 
what was easily discovered or what 
was hard to attain. This can be done 
by a simple change in the law which 
will expressly deprive the courts of 
power to declare anything that is 
new and useful from being patent- 
able on the ground that its finding 
out must involve some unexpected 
faculty of the mind. 


Drury W. Cooper 
New York, New York 


Praises Journal's 
Practical Value 


" The AMERICAN BAR ASSOCIATION 
JouRNAL performs and furnishes a 
valuable service and an important 
opportunity to small town and coun- 
try lawyers as well as to those in the 
larger cities. And strangely enough, 
it is a service which either is not ade- 
quately appreciated or articulated by 
the practitioner who practices alone 
or in a small firm. 

With the exception of the past two 
years, I have practiced since 1937 in 
Oxford and later in Jackson, Missis- 
sippi. Like most lawyers I did not 
have the time or a library adequate 
to sample and read in a large num- 
ber of legal periodicals. If it were not 
for the AMERICAN BAR ASSOCIATION 
Journat, I am afraid that my horizon 
in the legal and judicial world would 
become very much constricted to the 
particular cases and problems arising 
in my office. I have always liked the 
broad and public spirited variety and 
subject matter of your leading, fea- 
ture articles. And I find now that this 
is true today also, even though I have 
available a large law library at the 
university. 

Oftentimes an important and help- 
ful law book is published which most 
law school reviews fail to cover, but 
my experience shows that it is us- 
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ually covered at some time in your 
“Books for Lawyers”. The same goes 
for your sections on “Review of 
Recent Supreme Court Decisions”, 
“Courts, Departments and Agencies,” 
“Department of Legislation”, “Tax 
Notes”, and “Practicing Lawyer’s 
Guide to the Current Law Maga- 
zines”. The latter department par- 
ticularly has given me a number of 
times a definite lead which dealt 
with a case I was in the process of 
briefing. And equally valuable is the 
fact that by reading the JOURNAL 
one can keep up with what his fel- 
low lawyers are thinking and doing. 

It is my firm belief that these ex- 
cellent features of the JOURNAL pay 
off not only in information but also 
financially. It is a shame that we 
cannot double the number of reg- 
ular “cover to cover” readers of the 
Journat. At least those are the opin- 
ions of one long-time American Bar 
Association member and small town 
lawyer. 

WILLIAM N. ETHRIDGE, JR. 


University of Mississippi 
University, Mississippi 


School Trains Students 
for Trial Work 


® I have just read with keen interest 
the article in the January issue of 
the JourNAL entitled “Performance 
Courses in the Study of Law: A Pro- 
posal for Reform of Legal Educa- 
tion” by Louis L. Roberts. 

It is my belief that the members 
of the Association and the lawyers 
of this country should be deeply in- 
debted to Mr. Roberts for his timely 
message on a subject which has been 
sadly neglected. It has always been 
a mystery to me why the great ma- 
jority of law schools of our country 
continue year after year in the age- 
old method of cramming students 
full of :heory while giving absolutely 
no consideration to the practical side 
of the practice. As Mr. Roberts so 
aptly points out, in no other profes- 
sion is the training in the use of the 
tool of knowledge so neglected in 
our educational scheme. May I con- 
gratulate him on his very fine article 
and commend the reading thereof to 
every member of the Association. 

However, I wish to enter my dis- 


sent to one statement made by Mr. 
Roberts. He states that although 
some of the law schools are talking 
about the reforms which he advo- 
cates and some are shyly experiment- 
ing, yet “none have boldly and cour- 
ageously undertaken a solution.” 
This statement is not exactly correct. 
For the past twenty-five years, the 
Law School of Baylor University at 
Waco, Texas, has been doing the very 
things which he says the law schools 
should do to produce lawyers who 
are not only well founded in theory 
but also have a practical and working 
knowledge of the practice when they 
emerge from the school. 


Dr. Rufus C. Burleson, pioneer 
Texas educator, and one of the first 
Presidents of Baylor, mortgaged his 
farm in 1857 to found the first law 
school in Texas. Three prominent 
judges and practicing attorneys com- 
posed the faculty of that first law 
school. The War between the States 
caused the law school to be sus- 
pended until 1920. Shortly after it 
was reopened, its new Dean, Allen G. 
Flowers, brought to the faculty Judge 
James P. Alexander, a practicing at- 
torney of the Waco, Texas, Bar, who 
had previously been a district judge. 
Judge Alexander brought to the Law 
School the panoramic acumen which 
combined his previous experience as 
teacher, lawyer and judge. He rec- 
ognized that in the transition by 
which the professional schools sup- 
planted the apprentice systems, doc- 
trinaire instruction frequently sub- 
ordinates practical craftsmanship to 
a catch-as-can basis. He, therefore, 
instituted at Baylor Law School what 
he called “Practice Court”, which 
was more than a mere “moot” court 
as found in most law schools. Rather 
than a mere “moot” court, which 
was optional and which had not 
proved practical in other schools, the 
course that he organized was re- 
quired of every senior student and 
continued over a period of nine 
months during the senior year. 

To equip the student for the com- 
plexities of Texas trial work, the stu- 
dent was first given numerous ques- 
tions accompanied by citations of 
authorities from which he dug the 
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answers for the preparation of a note 
book. With the groundwork of pro- 
cedural knowledge, the student be- 
gan to draw together the threads 
of his substantive law study. Judge 
Alexander would give him a “live 
target” in the form of an authentic 
factual situation arising in his own 
broad legal experience and often 
facts from actual cases which he had 
had before him as a judge or in his 
private practice. Then the student 
was on his own with every possible 
artificial condition removed. He pre- 
pared his case, interviewed his wit- 
nesses, filed pleadings, took deposi- 
tions, tried his case before fellow stu- 
dents acting as a court and jury 
while his adversary sat poised to 
swoop upon his inevitable blunders. 
Having helped the student struggle 
through the charge, verdict and judg- 
ment, Judge Alexander patiently 
pointed to pitfalls which were passed 
unnoticed, thereby saving the cause 
of many a real client thereafter. 


During the entire nine months 
of the senior year, each student was 
required to go to town every after- 
noon during school days, go into a 
law office assigned for that purpose, 
and for several hours each day the 
student sat with a practicing lawyer, 
watched him deal and negotiate with 
his clients, watched the preparation 
and drafting of pleadings, wills and 
other instruments, and, when prac- 
tical, he followed the lawyer to the 
courthouse where he observed actual 
trials in progress. Needless to say, 
the student became thoroughly fa- 
miliar with the courthouse during 
the nine months he followed in the 
footsteps of a practicing attorney. 

I feel sure that Mr. Roberts will 
be interested in knowing that there 
is at least one school doing just ex- 
actly what he advocates. There is a 
great and urgent need for the exten- 
sion of this good work to other law 
schools. Frankly, I am at a loss to 
understand why other schools, even 
here in Texas, do not recognize the 
value of such a program as that 
which has been carried on so suc- 
cessfully at Baylor. 

CLAUDE WILLIAMS 
Dallas, Texas 
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BAR ACTIVITIES 


Paul B. DeWitt - 


Editor-in-Charge 








"In April, President Harold J. 
addressed the Lawyers 
Club of Atlanta on the subject 
“Current Trends in American Gov- 
ernment”. The Lawyers Club pub- 
lishes an interesting and lively 
bulletin called the ‘““Monthly Report” 
which goes to all its members. In the 
March issue there was news of the 
work of the Club’s Committee on 
Civic Affairs, which concerns itself 
with such matters as traffic safety and 
voting legislation; the Radio Com- 
mittee, which has a weekly program, 
broadcast every Saturday evening 
over Station WGST; and an opinion 
of the Club’s Committee on Profes- 
sional Ethics. 

As a supplement to the March 
number there is published a chart 
prepared to show the status of adop- 
tion in Georgia of the recommenda- 
tions of the American Bar Associa- 
tion’s Section of Judicial Adminis- 
tration. The chart, similar to one 
published in The Record of The 
Association of the Bar of the City of 
New York, is based on the facts re- 
ported in Chief Justice Vanderbilt's 
Minimum Standards of Judicial Ad- 
ministration. The New York chart 
and the Georgia chart are the first 
two of these charts which will be 
prepared for every state by the state 
committees of the Section of Judicial 
Administration. 

-— HN 
® New officers for the Federal Com- 
munications Bar Association are 
Neville Miller, President; William A. 
Porter, First Vice President; Arthur 
W. Scharfeld, Second Vice President, 
Thad H. Brown, Jr., Secretary and 
L. Reed Miller, Treasurer. The As- 
sociation has announced that the 
subject for this year of its annual 
essay contest for students in ac- 
credited law schools is “Legal Limi- 
tations on Television Programming”. 
A first prize of $200 and a second 
prize of $100 will be awarded for 


Gallagher 
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the best essays and they will be pub- 
lished in the Association's quarterly 
journal. 





® The Akron Bar Association, of 
which Howard C. Walker is Presi- 
dent, has sponsored the organization 
of the “Akron Legal Secretaries’ As- 
sociation”, which will be affiliated 
with the National Legal Secretaries’ 
Association. Dinner meetings will be 
held monthly and the Association 
has adopted a code of ethics for its 
members. 

The annual Law Institute of the 
Akron Bar Association is this year 
being organized on the basis of a 
contest, the purpose of which is to 
encourage submission of outlines on 
proposed lectures. Members may sub- 
mit an outline on any legal topic. 
A jury of two lawyers and a judge, 
selected by the President of the As- 
sociation, selects three of the outlines 
that they believe to be best from the 
standpoint of interest to the Bar 
and skill of arrangement. Each of 
the chree successful contestants then 
prepares a lecture upon the topic 
submitted by him and at three meet- 
ings during 1950 the contestants 
preside and give their lectures and 
then lead a general discussion. 
er 
#" The Young Lawyers Section of the 
New York State Bar Association held 
its annual meeting in Albany in 
April. James J. Beha was elected 
Chairman, Herbert T. Slade was 
elected Vice Chairman, J. Vincent 
Smith, Secretary and Bernadine A. 
Luttinger, Assistant Secretary. The 
meeting was addressed by the Presi- 
dent of the New York Bar Associa- 
tion, Otis T. Bradley, and by Chief 
Judge John T. Loughran of the 
Court of Appeals. The principal 
activity of the Section for the coming 
year will be a program of furnishing 
aid to the justices of the peace 
throughout the state. 

atin 





® The Committee on Continuing 
Legal Education of the American 
Law Institute, collaborating w-th 
the American Bar Association, re- 
ports the following activities: 

An Institute on Legal Problems 
of Small Businesses was given on 
March 25, 1950, in Washington, 
D. C., in collaboration with the Bar 
Association of the District of Colum- 
bia. The principal speakers were 
Chester Rohrlich of New York City, 
Arch M. Cantrall of Clarksburg, 
West Virginia, and Fred L. Rosen- 
bloom of Philadelphia. A panel dis- 
cussion was subsequently conducted 
under the leadership of John L. 
Laskey, Al Philip Kane, and Ran- 
dolph Richardson, all of Washing- 
ton. Approximately 140 lawyers were 
in attendance and James D. Mann, 
Executive Secretary of the Bar As- 
sociation of the District of Columbia, 
reported that this was the most 
successful program of its kind ever 
held in the District. Plans are now 
being made for future Institutes on 
a permanent basis. 

An Institute on Trial Practice was 
held in St. Louis, Missouri, on April 
28 and 29 in collaboration with the 
St. Louis Bar Association. The sub- 
jects and speakers were as follows: 

“How to Select a Jury’—Geoffrey 
B. Fleming 

“Direct Examination’—Erwin R. 
Roemer 

“Cross-Examination’’—Floyd E. 
Thompson 

“Arguments to the Jury’—Francis 
X. Busch 

‘““Marshalling the Evidence’’— Les- 
lie H. Vogel 

All the speakers are lawyers from 
Chicago. 

In Erie, Pennsylvania, on March 
31, 1950, under the sponsorship of 
the Erie County Bar Association an 
Institute on lifetime and testamen- 
tary estate planning was held. The 
text entitled Lifetime and Testa- 
mentary Estate Planning by Har- 
rison Tweed and William Parsons 
of New York City, published by the 
Committee on Continuing Legal 
Education, was used as the basis. The 
speakers were William Wallace 
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Booth, Paul G. Rodewald and Henry 
Cooper, all of Pittsburgh. This is 
the first in the series of Institutes to 
be conducted by the Erie County Bar 
Association. 

The third in the series of nine 


Institutes in Williamsport, Penn- 
sylvania, under the sponsorship of the 
Lycoming County Bar Association, 
was held on April 5, 1950, on the sub- 
ject of the recent Pennsylvania Wills, 
Estates, and Intestate Acts, in con- 





| OUR YOUNGER LAWYERS 


Richard H. Keatinge, Secretary and Editor-in-Charge, Los Angeles, California 








*" Forty thousand, nine hundred 
twenty-six, or approximately 22.6 per 
cent of all lawyers in the continental 
United States were members of the 
American Bar Association at the close 
of our latest fiscal year, June 30, 1949. 
The Association’s Chicago office has 
recently reported that the states rank 
as shown in the table on this page. 

The American Bar Association’s 
Standing Committee on Membership 
is composed of Walter M. Bastian of 
Washington, D. C., Chairman, Ly- 
man M. Tondel, Jr., of New York 


City, and Robert H. Hosick of Kala- 
mazoo, Michigan. In the opinion of 
this committee, the Association’s 
membership is capable of being sub- 
stantially increased so that the rolls 
may exceed 100,000 within the next 
few years. 

Simultaneously with action by the 
older members to increase the rolls, 
the Junior Bar Conference Member- 
ship Committee is presently conduct- 
ing a year-long program concentra- 
ting on nonmember lawyers under 
thirty-six years of age. Through a 





Per cent of American Bar 
Association Members to 
Total Number of 


Rank State Lawyers 
1 Nevada 84.9 
2 Delaware 65.7 
3 New Hampshire 48.0 
4 Arizona 47.1 
5 New Mexico 45.3 
6 District 

of Columbia 40.8 
7 Vermont 39.1 
8 Colorado 35.9 
9 Louisiana 35.1 

10 Washington 34.3 
11 Florida 33.0 
12 Wyoming $2.7 
13 Utah $2.1 
14 Connecticut 30.6 
15 Montana 30.5 
16 Mississippi 29.9 
17 Rhode Island 29.1 
18 Oregon 28.8 
19 Tennessee 26.6 

20 North Dakota 26.3 

21 South Dakota 25.7 

22 Nebraska 25.6 

23 Idaho 25.3 

24 Missouri 25.1 


Per cent of American Bar 
iation Members to 
Total Number of 


Rank State wyers 
Kansas 24.9 
26 Michigan 24.9 
27 South Carolina 24.7 
28 Illinois 24.3 
29 Maine 24.3 
30 Georgia 24.1 
31 Indiana 24.1 
32 Pennsylvania 23.7 
33 West Virginia 23.5 
34 Wisconsin 23.5 
35 Minnesota 23.3 
36 Virginia 23.3 
37 Oklahoma 23.1 
38 Maryland 23.0 
39 North Carolina 22.8 
40 California 22.4 
41 Iowa 22.2 
42 Alabama 22.0 
43 Ohio 21.7 
44 Texas 21.5 
45 Arkansas 21.0 
46 Kentucky 20.3 
47 Massachusetts 18.7 
48 New Jersey 17.2 
49 New York 13.5 





Bar Activities 


nection with the regional meeting of 
the Pennsylvania Bar Association. 
The principal speaker was H. Ober 
Hess of Philadelphia. An Institute 
on the drafting of partnership agree- 
ments was conducted in May. 
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carefully organized direct mail cam- 
paign augmented by personal con- 
tact, invitations to make application 
for membership are being extended 
to lawyers who are sponsored by our 
younger members in the several 
states. 

The Junior Bar Conference pro- 
gram is actively in progress in all 
states under the following personnel: 
Robert H. Hosick, National Mem- 
bership Chairman, and the National 
Vice Chairmen: G. Gregg Everngam, 
Silver Spring, Maryland, John W. 
Mooty, Minneapolis, Minnesota, and 
Paul N. Olson Brattleboro, Ver- 
mont. Working with the Vice Chair- 
men are membership chairmen in 
each state. These men have been 
carefully selected because of their in- 
terest in Junior Bar Conference ac- 
tivities, and based on results to date 
high expectations are held for the 
success of their efforts in securing new 
members qualified for admittance 
by reason of integrity and ability as 
lawyers. The state membership 
chairmen are Alabama—John D. 
Petree, Jasper; Alaska—Burke Riley, 
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Our Younger Lawyers 


Don rugitt Studio 


G. GREGG EVERNGAM 


Juneau; Arizona— James J. Cox, Jr., 
Phoenix; Arkansas— Garvin Fitton, 
Little Rock; California—Oliver M. 
Jamison, Fresno, and Robert L. 
Ordin, Los Angeles; Colorado— 
Mrs. Frances Schalow, Denver; Con- 
necticut—Sherman Rosenberg, New 
Haven; Delaware—Thomas Cooch, 
Wilmington; District of Columbia— 
Francis C. Browne, Washington; 
Florida—Ralph C. Dell, Tampa, and 
Richard H. Cooper, Orlando; 
Georgia—James C, Hill, Atlanta; 
Hawaii—John F. Dyer, Honolulu; 
Idaho—Graydon W. Smith, Twin 
Falls, and Merlin S. Young, Boise; 
Illinois—Frank J. Roan, Jr., Marion; 
Indiana—George W. Rauch, Marion; 
lowa—Harold T. Beckman, Council 
Bluffs; Kansas—Jason K. Yordy, Sa- 
lina; Kentucky—C. Kilmer Combs, 
Prestonsburg; Louisiana—C. Manly 
Horton, Jr., New Orleans; Maine— 
Merrill Bradford, Jr., Bangor; Mary- 
land—John R. Royster, Baltimore; 
Massachusetts—Alvin S. Slater, Bos- 
ton; Michigan—Harry A. Carson, 
Detroit; Minnesota— William C. 
Meier, St. Paul; Mississippi— M. M. 
Pope, Jr., Hattiesburg, and Lon A. 





JOHN W. MOOTY 


Wyatt, Jackson; Missouri—Jack A. 
Powell, Springfield; Montana—Jack 
W. Rimel, Missoula; Nebraska— 
Richard A. Vestecka, Lincoln; Ne- 
vada—Peter Echeverria, Reno; New 
Hampshire—Jeremy R. Waldron, Jr., 
Portsmouth; New  Jersey—Harold 
Newark; New Mexico— 
John B. McManus, Jr., Albuquerque; 
New York—Norman J. Larkin, New 
York; North Carolina—James B. Mc- 
Millan, Charlotte; North Dakota— 
Ernest R. Fleck, Bismarck; Ohio— 
Edward R. Moran, Toledo; Okla- 
homa—Bill Bailey, Vinita; Oregon— 
Paul F. Gronnert, Portland; Pennsy!- 
vania—Daniel H. Huyett III Read- 
ing and Jack S. Loynd, Pittsburgh; 
Puerto Rico—Vincente M. Ydrach, 
San Juan; Rhode Island—Thomas 
Kellaher, Providence, and John L. 
McElroy, Providence; South Caro- 
lina—Douglas McKay, Jr., Columbia; 
South Dakota—Jerry G. Brennan, 
Rapid City; Tennessee—Bruce C. 
Bishop, Chattanooga; Texas—Charles 
E. Storey, Dallas; Utah—Verl C. 
Ritchie, Salt Lake City; Vermont— 
Alfred Guarino, White River Junc- 
tion; Virginia—George E. Allen, Jr., 


Kamens, 





Lewis R. Brown 


PAUL N. OLSON 


Richmond; Washington—Harvey Jay 
Rothschild, Seattle; West Virginia— 
Andrew Blair, Charleston, and Vin- 
cent V. Chaney, Charleston; Wiscon- 
sin—Norman W. Wegner, Milwau- 
kee; Wyoming—John Selden Miller, 
Cheyenne. 

It is the hope of the Junior Bar 
Conference committee that it will 
equal and perhaps with good fortune 
exceed the results achieved last year 
by the committee. 

As the Association increases its 
membership it increases its scope of 
influence and its ability to impress 
upon more and more persons the 
importance of high standards of 
ethics and integrity. The Associa- 
tion affords its members the best op- 
portunity for keeping abreast of “na- 
tional” thinking among lawyers, and 
offers active Sections in almost every 
field of law. Participation in the Sec- 
tions gives practitioners a knowledge 
and understanding of how the ex- 
perts in their areas and in others 
are handling the technical problems 
confronted in various branches of 
legal practice. 


x ae biggest lawyers often live in the smallest towns. 
—Notes of a District Judge, Part 11, 
by Claude McColloch, page 25. 
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Trading with Insurgents 
(Continued from page 462) 


this decree, the American vessel 
Gaston entered the port with the 
intention of loading a cargo of 
bananas. Before this could be done, 
a warship of the de jure government, 
the Agua Prieta, forced it to leave 
the port, and the bananas perished. 
The United States espoused the 
claim of the American owner. The 
Commission rejected the claim, the 
American Commissioner, Nielsen, 
dissenting. The majority opinion 
admitted that “the trading of the 
‘Gaston’ to the port of Frontera was 
perfectly lawful’ and that “the 
Federal Mexican authorities would 
not be justified in capturing or con- 
fiscating the vessel, or in inflicting 
any other penalty on it”. The Com- 
mission also admitted that no Mexi- 
can warship would have had the 
right to interfere with the Gaston 
on the high seas. ‘They held, however, 
that by sending a warship into the 
port of Frontera, the de jure govern- 
ment obtained control of the port 
and that therefore it could not fairly 
be said that the port of Frontera was 
in the hands of insurgents at the time 
when the events in question took 
place. In the opinion of the majority 
of the Commission this port was in 
fact partly commanded by the Agua 
Prieta. In his dissenting opinion, 
Commissioner Nielsen stated: “I do 
not believe that a single, brief visit 
of a war vessel in the vicinity of a 
port occupied by insurgents is tanta- 
mount to control or command of the 
port”. 

The view of the majority of the 
Commission has been defended by 
Dickinson *4, He thinks that the deci- 
sion is a fair concession to the in- 
terests of the de jure government 
“distracted by an insurrection which, 
it may be assumed, it is rarely in the 
real interest of other States to 
encourage”. This reasoning is con- 
trary to the fundamental principle 
of international law according to 
which a state has no right to inter- 
fere in any way with an internal 
struggle for power going on within 
another state, but must remain strict- 
ly neutral.%5 


Woolsey** cites the Oriental Nav- 
igation case (supra) without approv- 
al or disapproval. The United States 
Naval War College*? and Padelford®* 
seem to accept the doctrine of the 
case. In view of the express or im- 
plied acceptance by these author- 
ities of the doctrine propounded in 
the case, it seems appropriate to in- 
quire whether such a rule is sound 
and whether it should become a 
generally accepted principle of in- 
ternational law.*® 

It is submitted that the decision 
in the Oriental Navigation case’ is 


“based on an erroneous concept of 


sovereignty over territorial waters. 
These waters cannot by themselves 
be an object of sovereignty; sover- 
eignty over them is but an incident 
to possession of the territory itself. 

The sea has been free and not 
subject to any sovereignty since the 
most ancient times. The sovereignty 
of the states over territorial waters 
was instituted in relatively recent 
times on the basis of necessity, espe- 
cially for purposes of defense. The 
Second Committee appointed by the 
Conference for the Codification of 
International Law* stated: 

International law attributes to each 

Coastal State sovereignty over a belt 

of sea round its coast. This must be 

regarded as essential for the protection 
of the legitimate interests of the State. 

The belt of territorial sea forms part 

of the territory of the State . . . this 

sovereignty is however limited by con- 
ditions established by international 

law... . 

Therefore, the view that grants 
states sovereignty over their adjacent 
territorial waters would be deprived 
of its reason if the sovereignty over 
such waters were granted to anyone 
other than the sovereign of the terri- 
tory adjoining these waters. Oppen- 


Trading with Insurgents 


heim-Lauterpacht*! state: 
Territorial waters are inseparable 
appurtenances of the land. 
Wiesse*? concludes that if a neutral 
vessel is in a port controlled by a 
de jure government and wishes to 
go to a port occupied by insurgents 
and if the de jure government refuses 
to deliver the clearance papers nec- 
essary for such purpose, the vessel is 
entitled to leave the port without 
such papers, to go to the port oc- 
cupied by the insurgents, and, upon 
returning to the port held by the 
de jure government, cannot be penal- 
ized for having left without clearing 
papers nor for any other reason. 
The contrary view would lead to 
the result that the neutral trader who 
comes into a port occupied by insur- 
gents would be obligated to observe 
two systems of law that may be in 
contradiction to each other; for there 
can be no doubt that he is obliged 
to observe the rules established by 
the insurgents. The sovereignty of 
insurgents has been likened to that 
of an occupying enemy army.** Such 
an army is the real sovereign of the 
country during its occupation.** For 
example, the custom laws of the 
insurgents and not those of the de 
jure government are to be observed.*® 
This is also the view of the adminis- 
trative branch of our Government, as 
evidenced by the telegram that Act- 
ing Secretary of State (Wilson) sent 
to the United States Consulate at 
Bluefields, Nicaragua, on May 31, 
191046, He said in that telegram: 
Bluefields . . . appeared to remain 
as theretofore under the de facto con- 
trol of the Estrada_faction. The Gov- 
ernment of the United States therefore 
. admitted the right of the Estrada 
faction to collect customs for Blue- 
fields and denied the right to the other 
faction. 





34. ‘The Closure of Ports in Control of Insur- 
gents’’, 24 Am. Jour. Int. L., 69 ff. (1930). 

35. Cf. the language in Williams v. Bruffy, 96 
U. S. 716, 719 (1878). After quoting from Wheaton 
(int. L. § 296), the Court says: 

The writer is here referring to the consideration 

with which foreign notions treat a civil war in 

another country. So far as they are concerned, 

the contending parties to such a war, once rec- 

ognized as belligerents, are regarded as entitled 

to all the rights of war. As between the bel- 

ligerent parties, foreign nations, from general 

usage, are expected to cbserve a strict neutrality. 
See also the quotations from The Santissima Trinidad 
(7 Wheat. 283) and from Vatel (Lew of Nations, 
page 425), found in the same decision. 

36. “‘Closure of Ports by the Chinese Nationalist 


Government’, 44 Am. Jour. Int. L. 350, 355 (1950). 

37. Loc. cit. supra note 32. 

38. International Law and Diplomacy in the 
Spanish Civil Strife (1939) 50. 

39. For a critical view of the case, see Briggs, 
The Law of Nations, Cases, Documents, and Notes 
(1938) 745-749. 

40. The Hague, 1930, as quoted in 1 Hackworth 
Dig. 624. 

41. 1 International Law (7th edition 1948) 419. 

42. Le droit international appliqué aux guerres 
civiles (1898). 

43. Macleod v. United States, 229 U. S. 416 
(1913). 

44. 30 Hogsheads of Sugar, 9 Cr. 191 (1815); 
United States v. Rice, 4 Wheat. 246 (U. S. 1819). 

45. Macleod v. United States, supra, note 42. 
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The principle established here as to 
the right to levy taxes, and to enact 
and enforce customs regulations, ap- 
plies of course to other matters of 
legislation and administration as it 
is based on the concept of sovereign- 
ty that remains the same.*? 

It is also the law of the insurgents 
that decides whether or not personal 
property situated in their territory 
has been validly transferred. As early 
as 1822, the United States Supreme 
Court stated:4% 

Nor will the courts of a foreign 
country inquire into the means by 
which the title to the property has 
been acquired. It would be to exert 
the right of examining into the validity 
of the acts of the foreign sovereign, 
and to sit in judgment upon them... . 
If the neutral trader has to observe 

the law of the insurgents and not that 
of the de jure government, he must 
be subject to the former in the terri- 
torial waters as much as anywhere 
else. To allow the de jure govern- 
ment to interfere with neutral trade 
in the territorial waters of the insur- 
gents without establishing a blockade 
would mean to confer upon the de 
jure government belligerent rights in 
excess of those granted even to bellig- 
erents, for the latter would be re- 
quired to establish and maintain a 
regular blockade. The evils of paper 
blockades having led to their pro- 
hibition under international law*®; 
it does not seem appropriate to let 
them in again by the back door. 

The fact that trading with insur- 
gents is legal renders inapplicable 
the rules under which governments 
are, under certain circumstances, en- 
titled to interfere with foreign ships 
even on the high seas. We refer espe- 
cially to the right of hot pursuit®® 
and to the theory recently applied 


in a decision of the Judicial Com- 
mittee of the Privy Council of Great 
Britain,®! according to which a state 
is entitled to seize a ship on the high 
seas whose master is about to commit 
a violation of the municipal law_ of 
the country seizing such ship. For in 
all these cases the interference with 
neutral commerce is justified by the 
fact that a violation of law was com- 
mitted or was about to be committed, 
while the trading with insurgents, as 
we have seen, does not violate any 
law. 

It is the de jure government that 
violates international law if it in- 
terferes with lawful neutral com- 
merce. The neutral injured by such 
international wrong may apply to 
his government to protect him by 
armed force, diplomatic representa- 
tions, arbitration, reprisals and all 
other remedies available in interna- 
tional law. He may also bring action 
in the municipal courts of the coun- 
try that committed the wrong; but 
such action if permitted at all, will 
usually be futile, as the municipal 
courts will feel bound by the policy 
of their government. Unfortunately, 
there exists no international tribunal 
before which an aggrieved individual 
can bring his case if his government 
refuses or neglects to espouse it. 

Even though they are not legally 
binding upon neutral traders, muni- 
cipal decrees closing ports held by 
insurgents are often very effective. 
Thus the correspondent of the New 
York Times in Shanghai (Henry R. 
Liberman) reported on July 23, 
1949:52 

Although the Nationalists are not 
able to maintain a continuous physical 
blockade and although the United 


States and Britain have pronounced 
the port-closure order illegal, spasmod- 


ic Nationalist bombings and occasional 
interceptions at sea have made 
shippers wary of sending vessels into 
Chinese ports. 


On the other hand, states may ad- 
vise their nationals to disregard 
invalid closures of ports held by 
insurgents. Thus, Secretary of State 
Hughes wrote to the Mexican chargé 
d'affaires on February 1, 19245°: 

... this Government, with the friend- 

liest disposition toward the Mexican 
Government, feels obliged, following 
a long line of precedents, to respect 
what are believed to be the require- 
ments of international law, to the 
effect that a port of a foreign country 
declared by the government thereof 
to be outside of its control, cannot be 
closed by such government save by an 
effective blockade maintained by it. 
Therefore, this Government takes the 
position that it cannot advise Ameri- 
can Citizens engaged in commerce with 
Mexico that they cannot have access to 
ports outside of the control of the 
Mexican Government and in fact con- 
trolled by insurgent forces. Moreover, 
this Government feels obliged to 
inform such American citizens that 
they may, in conformity with interna- 
tional law, deal with persons in 
authority in such ports with respect 
to all matters affecting commerce 
therewith. 





46. 1 Hackworth Dig. 137-138. See also Acting 
Secretary of State (Wilson) to Consul Letcher, 
March 27, 1912, For. Rel. 1912, 907 ff.; Secretary 
of State (Stimson) to Ambassador in Mexico, March 
29, 1929, 1 Hackworth Dig. 141; 2 Hyde, op. cit. 
supra note 5, 985. 

47. For an application of the principle to cur- 
rency exchange regulations, see: Werfel v. Zivnos- 
tenska Banka, 260 App. Div. 747, 23 N. Y. S. (2d) 
1001 (1st Dept. 1940). 

48. The Santissima Trinidad, 7 Wheat. 283, 336 
(U. S. 1822). 

49. Declaration of Paris (1856), Subd. 4, Nouv. 
Rec. Gen. XV, 792; 3 Hyde, op. cit. supra note 5 
at 2188 f. 

50. 2 Hackworth Dig. 700 ff. 

51. Molvan v. Attorney General for Palestine, 
81 LI.L.L.R. 277 (1948). See Ring, ‘Seizure of 
Foreign Vessels on the High Seas’’, 47 Mich. L. Rev. 
555 (1949). 

52. New York Times, July 24, 1949. 

53. 7 Hackworth Dig. 167. 





The Right To Strike 
(Continued from page 442) 


tion preventing a strike constituted 
involuntary servitude, or an injunc- 
tion which ordered a strike to cease, 
involved involuntary servitude”.§! 
The Court commented that the 
union’s argument was “that the First 
and the Thirteenth Amendments 
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were violated because, as a matter of 
fact, no strike was called, no strike 
existed. These men, it is contended, 
did, as individuals, what they had a 
right to do, work or not to work, and 
they decided not to work”. To this at- 
tempt to evade responsibility, the 
Court responded that “the principle 
is this; that as long as a union is 
functioning as a union it must be 


held responsible for the mass action 
of its members. It is perfectly ob- 
vious not only in objective reasoning 
but because of experience that men 
don’t act collectively without leader- 
ship”. 

Ina still later case where an injunc- 
tion was granted against the National 





31. U. S. v. International Union, U.M.W., 21 
LRRM 2721 (1948). 
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Maritime Union forbidding it to 
strike to force employers to discrim- 
inate against nonunion employees, 
the Court said “We think that, un- 
der Supreme Court decisions, the 
‘involuntary servitude’ provision of 
the Thirteenth Amendment is in- 
applicable here. For the Board’s 
order does not expressly forbid em- 
ployees to leave their jobs, individ- 
ually or in concert. It is directed only 
against the Union and its agents’’.** 

The decisions supporting a con- 
trary view, which reject the legis- 
lative attempts to impose some 


restraint on strikes and a sense of - 


responsibility upon the union in 
the exercise of this right, confuse 
the distinction between the right 
to quit one’s job and take another 
and the right to cease work in order 
to participate in a strike. This mis- 
understanding arises partly from the 
use of the same words to describe the 
two different situations, and partly 
from lack of clarity of thought as to 
the elements of a strike. The Ala- 
bama Supreme Court in one of the 
leading cases upholding this position 
said that “we think . . . that work- 
men who are not bound by contract 
for a definite period . . . may, without 
liability, abandon their employment 
at any time, either singly or in a 
body, as a means of compelling or 
attempting to compel, their em- 
ployers to accede to demands for 
better terms and conditions’.** To 
“abandon their employment” as used 
by the court means merely quitting 
work and leaving the scene of work, 
as in a strike, or as a man quits 
work at night, but again the words 
very correctly might convey the idea 
of changing jobs. This is likewise 
true in the inexact use by the courts 
of the expressions “quit work” or 
“quit their jobs” to describe these 
two situations interchangeably. It is 
not surprising that the courts have 
become entangled in the web of 
their own careless language. 


Continuing the court said “As we 
have previously noted, each individ- 
ual employee has a right to strike 
for a legally justifiable purpose, and 
such a right, of course, rests upon a 
minority as well as upon a majority”. 
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Thereupon the court ruled that the 


provision of the law requiring a 
majority to approve a strike before 
it was legal could not be sustained. 
In support of its position, the 
court said further “Of course, as we 
have observed, the right to strike or 
refrain from work is a personal, in- 
dividual right. Reduced to its last 
analysis, therefore, the question 
arises as to the reasonableness of a 
regulation making the right to strike 
dependent upon the will of others 
who may not in any manner be 
connected with, or interested in, the 
welfare of the minority group”. Here 
again the court stumbles on the 
looseness of its thought. Unquestion- 
ably the individual has the right 
to quit his job and go to work else- 
where, as an individual. But can 
we say that the individual has the 
right as an individual to strike? 


To Allow Minority To Strike at Will 
Destroys Right: of Majority 

The right of a majority of employees 
as a group to strike is a collective 
activity sanctioned by the law, but 
to protect the right of each individ- 
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ual or of each little minority to 
engage in a strike when it pleases 
is destructive of the rights of the 
majority of the workers. The ma- 
jority to approve a strike, required 
in the law discussed in the preced- 
ing case, ‘was that in the business, 
plant or unit, which does not indi- 
cate the lack of common interests 
condemned by the court. 

Each employee must have his right 
to protest and to petition as to 
grievances, but collective activities, 
which are based on the assumption 
that they are in behalf of the ma- 
jority, were given the specific pro- 
tection of the law because of the 
inferior bargaining power of individ- 
uals.*4 For it to be otherwise would 
result in smaller groups attempting 
to bargain in competition with other 
groups in the unit or a minority 
trying to dominate the majority,*5 





32. NLRB v. N.M.U., 24 LRRM 2268 (1949). 

33. Alabama State Federation of Labor v. Mc- 
Adory, 14 LRRM 710 (1944). Also, Stapleton v. 
Mitchell, 16 LRRM 560 (1945). 

34. NLRB v. Draper Corp., 145 F. (2d) 199 
(1944). 

35. NLRB v. McGough Bakeries Corp., supra 
note 4. 
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and would culminate in the very 
weakness from which the law seeks 
to rescue them. 


The courts have quoted the Re- 
statement of the Law of Torts as 
authority for their position that “In 
the absence of applicable legislation 
to the contrary, the propriety of an 
object of concerted action by workers 
does not depend upon whether the 
object has the support of a majority 
of the workers affected. Concerted 
movements which ultimately gain the 
support of majorities are frequently 
begun by minorities”.** This state- 
ment recognizes the lawfulness of cer- 
tain joint activities and aims of such 
minorities, and the use of proper 
means to advance them. If it goes 
further, however, as some of the 
courts construe it, and approves the 
use of a strike by a minority to 
achieve their aims, then it is in 
error.*? 


In concluding, we wish to em- 
phasize again the two aspects of 
the strike: the right to protest or 
publicize the dispute and the right 
to apply economic pressure or coer- 
cion against the employer. A dis- 
tinction must be drawn between the 
two, for some of the courts identify 
all the implications of the strike 
with free speech. One court without 
qualification placed the right to 
strike and the right of free speech 
on the same level in rejecting a 
Kansas law that required a strike 
to have majority®** approval. In an- 
other decision, the Alabama Supreme 
Court, after quoting from Thornhill 
v. Alabama,** the leading case on 
picketing, said that “The right of 
workers to enforce what they hon- 
estly conceive to be their just de- 
mands regarding wages, hours and 
conditions of work when <a con- 
troversy arises with their employer 
by means of a strike is so enmeshed 
with the right of free speech as con- 
strued in recent federal decisions 
that the right to strike and to picket 
are but facets of the general principle 
first above outlined, and to abridge 
either when of lawful object and 
lawfully executed could not be sus- 
tained”’.4° 
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The right of protest and of publi- 
cizing the labor dispute in a strike, 
either through the use of picketing 
in so far as it is peaceful or any 
other method may not be restrained 
if it does not contain any threats or 
intimation of physical violence or of 
punitive action for disregarding it 
or does not amount “in connection 
with other circumstances to coercion 
within the meaning of the act”.*! 
Such publication does not rest upon 
any requirements of reasonableness 
or truth. However, the right to apply 
economic pressure or coercion upon 
the employer, which is present in a 
strike and actually is the crux of the 
activity involving the leaving of 
work and the interference with the 
normal operation of the business, 
may be subject to reasonable regu- 
lation and conditioned in order to 
preserve it from abuse. Can we say 
that these employees are able to 
“enforce” their demands whatever 
they may be against the employer, 
even though they consider them to 
be “just”? The employer may in good 
faith believe that to yield would 
bankrupt the business, throwing these 
employees out of work, and the em- 
ployer may be correct in his con- 
clusions. In too many cases govern- 
ment boards have been willing to 
disregard the survival factor as it 
relates to the employer.‘? Admit- 
tedly, employees may leave their 
jobs, depriving the employer of their 
services, and, by publishing the facts, 
seek to create sentiment in their 
favor, but isn’t that the limit of 
their legitimate activities? 

Professor A. H. Frey of the Univer- 
sity of Pennsylvania Law School in 
his excellent discussion*® warns that 
the employee has no effective bar- 
gaining power “unless those who can 
perform the jobs in a given bargain- 
ing unit are able to act as one man, 
and unless that ‘one man’ is given the 
privilege which any individual has of 
refusing to work upon the terms or 
under the conditions proffered”. In 
this Professor Frey is correct: that the 
majority should have the right to en- 
gage in a lawfully conducted strike. 
He goes on to say, however, “but legis- 
lation which curtails the right to 


strike, thus in effect eliminating col 
lective bargaining, is not an expe- 
dient way to protect the public 
interest, for the consequences of the 
cure may too readily be worse than 
the disease”. Here his language is 
inexact, as he does not tell us what 
he considers curtailing the right to 
strike to be. Is the requirement of 
the majority vote on a strike a cur- 
tailment in his thought? Do the 
limitation of the strike to genuine 
collective bargaining aims and the 
banning of strikes where another 
union has already been certified 
constitute a curtailment? It is a 
restriction in the view of labor lead- 
ers, although to this writer it is 
merely any assurance that it is a 
real collective action in furtherance 
of genuine collective bargaining. 
The Board in the very recent de- 
cision*t quoted above maintained 
the right of minority groups to strike. 
In its opinion the Board relied on 
Kalamazoo Stationery Company v. 
NLRB,*® wherein the court sought, 
unsuccessfully in the writer’s under- 
standing, to distinguish the Draper*® 
case and the Brashear Freight Lines*™ 
case in which such a minority strike 
was declared to be unprotected. In 
the McGough Bakeries Corporation 
case, the court labeled such minority 
action as “unlawful”.48 A reference 
to Section 9 (a) of the Labor Manage- 
ment Relations Act,*® where it is 
provided that “Representatives . . . 
selected for the purposes of collective 
bargaining by the majority of the 
employees in a unit . . . shall be the 
exclusive representatives . . . for the 
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purposes of collective bargaining”, 
reveals that the law definitely ex- 
cludes such minority groups from 
intruding in these activities to repre- 
sent the unit or from taking such 
collective action as a strike. As has 
been remarked above, to permit such 
minority action derogates from the 
authority of the representative of the 
majority. Consequently, it is difficult 
to agree with Professor Frey that a 
law banning such group activities is 
destructive of collective bargaining. 
Obviously, the representative is not 
acting as “one man” when a minor- 
ity engages in a strike. Consequently 
such activities should be prohibited. 


Strikes May Injure 

General Community 

We must remember that in the strike 
we are not merely weighing conflict- 
ing ideas or expressions of opposing 
rights, as in free speech, but are 
pressuring these opposing rights of 
one group against another, employ- 
ing economic coercion, frequently 
bordering on violence, to secure their 
particular aims. In the strike we 
witness the staking of men’s liveli- 
hood and means of support of their 
families on a refusal to work in 
order to attain certain desired but 
sometimes questionable ends that 
introduce an emotional tension into 
the controversy. Moreover, into this 
conflict come not merely the em- 
ployees and the employer, but some- 
times the whole community through 
the possible destruction of the busi- 
ness that is their principal source 
of income. Therefore we cannot 
lightly say that the employer has 
the right to continue operating his 
business “come hell or high water” 
or that the employees have the right 
to strangle the obdurate employer. 
Is the questionable privilege of slug- 
ging it out regardless of who gets 
hurt a democratic requirement? 

In view of the antagonism fre- 
quently aroused, we must question 
whether the state should under any 
circumstances permit such coercive 
activity that so readily develops into 
violence and disorder. While our 
sympathies may lie with one or the 
other, depending upon the facts as 
we know them, in a democracy we 


must assume that the normal rela- 
tions of men are peaceable. When 
we acquiesce in or condone vio- 
acknowledging a 
breakdown in normal procedures 
and are accepting the possibility of 
disorder and even insurrection. So- 
ciety has in recent decades tolerated 
this extreme course of action because 
of its sympathy with many of the 
workers’ complaints and apparently 
because it has not been able to 
determine upon a solution that will 
guard the rights of both sides and 
at the same time not require the 
interference of the state in matters 
that should be settled vis-a-vis by 
the employer and his employees. 
However, we must ever be alert to 
the danger we face in such tolera- 
tion and to the imperative need for 
better adjustments. 


lence, we are 


If the parties cannot solve their 
conflicts on the basis of reasonable- 
ness, then the one with the greatest 
economic power will win. But we 
must caution that the excessive use 
of economic power is likewise un- 
democratic, and, if utilized unfairly 
to the disadvantage of the majority 
—and we do not mean only the 
union with its many members, but 
also the public which may be in- 
jured either by the union’s demands 
or the employer’s conduct—will lead 
to laws that belie its spirit while 
complying with the forms of democ- 
racy. In the strike, therefore, more 
than almost any other activity out- 
side the strict potitical field both the 
employer and the employees are on 
trial to demonstrate and to confess 
the sincerity of their belief in the 
democratic processes. 


The Right To Strike 
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